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MEMORANDUM FOR: THE PRESIDENT

BROCK ADAMS' CHARLIE SCHULTZE CZS o‘y//é
GRIFFIN BELL ESTHER PETERSQNS/ afe
_ STU EIZENSTAT

SUBJECT: Recommendation on Trucking Deregulation

FROM: " THE VICE PRch%NTﬁ FRED KAHN \L;/*v
«B

We have reached a consensus recommendation-on an Administration
bill to deregulate trucking. This memo brings you up to
date on the status of the issue in Congress and with the
public, and summarizes our recommendations. '

Secretary Adam's detailed analysis of trucklng regulatlon
is attached as Appendix A.

A. Summary of Options and Our Recommendation

A trucking reform bill should have the following elements:

o replacement of today's protectionist general
policy statement ‘WItlT a new statement emphasizing competltlon.
o llbe£gl;zgt10n of entry controls and removal of
restrictions on operating certlflcates.
o substantial revision or repeal of the industry's
special immunity to set rates collectively.
R——
o rate flexibility within a zone of reasonableness.
o expansion of agricultural commodltles that are
exempt from regulation.
.

Our choices range from (1) eliminating all trucking
regulation after a transition period (as the Airline
Deregulation Act); to (2) phased but substantial deregulation:
without a prescribed cut-off date for ICC regulation; to
(3) codification of recent ICC reforms and a new general
policy statement emphasizing competition.
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Since any of these options is sound on the merits, we
believe that our decision is basically a political one.
Our choice should balance our commitment to deregulation
with our interest in proposing a measure that has a reasonable
prospect of enactment.

We recommend a middle course with the following provisions:

o a coggg;i;ive general policy statement
o liberalized enizry standards without specifying a

date for eliminating ICC controls altogether

o removal of restrictions on certificates (such as
empty backhauls, circuitous routing requirements, prohibitions
on intermediate stops)

o repeal of the special antitrust immunity for
collective ratemaking T

o zone of reasonableness_for rates; 20% reductions
are permitted without ICC interference.

This option entails substantial deregulation, but
avoids precipitous change or final elimination of ICC controls.
We believe that this more moderate course will improve our
prospects for success in Congress. This recommendation
does not reflect a compromise with the Teamster Union; we
have made no commitment to them, and would recommend this
option in any case.

A detailed discussion of our recommendation is presented
later in the memo.

B. Status of Trucking Deregulation

1. Congressional Action to Date

The only bill that has been introduced in Congress
is Senator Kennedy's bill.repealing the special antitrust
immunity for collective ratemaking and establishing a
pricing "zone of reasonableness." His bill is cosponsored
by Senators Ribicoff, Hayakawa and Metzenbaum. The Commerce
Committee has primary jurisdiction and it is unlikely that
it will seriously consider the measure.
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Senator Kennedy is also preparing a bill that
eliminates all ICC controls over trucking in 1985. For
the transition period prior to 1985, his bill is very
similar to our recommendation. Kennedy would like to
work out a joint bill with us.if possible.

Senator Cannon, whose Commerce Committee has
jurisdiction, has held one day of exploratory hearings,
but has not introduced any legislation. Cannon has an
open mind on the issue, and. is anxious to receive our
proposal. He has scheduled hearings for June 26-27.

Passage in the House will be difficult. White
House Congressional Liaison staff reports that members
are receiving more mail opposing deregulation than on
any other issue. Last January Jim Howard pledged to you
that he would work cooperatively with us, but he has made
no commitment to support us.

2. Public Support for Deregulation

Trucking deregulation is vigorously opposed by
most of the industry and by the Teamsters. Their political
strength is formidable, and will make our legislative battle
far tougher than airline deregulation.

Editorial opinion on the issue, however, is
universally favorable, and deregulation will be supported
by a variety of groups including: The National Association
of Independent Businesses, the Consumer Federation of
America, NAM, Minority Truckers, the American Farm Bureau
and some parts of the trucking industry. Deregulation of
entry although not rates is supported by the National
Industrial Traffic League, the largest shipper group in
the country. Substantial deregulation is also supported
by many companies such as Sears, Lever Brothers, Whirlpool,
and International Paper.

C. Specific Recommendations

1. Truck Transportation Policy Statement

Existing Law. Today's general policy statement
governing ICC decision making is protectionist and anti-
competitive. The ICC has begun to emphasize competition,
but it is hampered by a 44-year history of industry

protectionism, and its recent decisions are being challenged
in the courts.




Recommendation:

Adopt a policy statement that directs the ICC
to consider: maximum reliance on competition to provide
fair prices and adequate profits; reduction of barriers
to entry; maintenance of fair wages and working conditions;
transportation safety; expedited regqulatory decisions;
and improvement of service to small communities.

2. General Entry Standards

Existing Law. Under present law, an applicant
for a trucking certificate must prove:

(1) that it is "fit, willing, and able" (meets

safety, insurance and financial requirements),

and

(2) that the proposed transportation is "required
by the public convenience and necessity,"
as defined in the existing transportation
policy statement.

Historically, these standards have been interpreted

in an exceedingly restrictive manner. Incumbent carriers

have been able to block new entry if they could show that

the incumbent could provide the service, or that new entry
would impair the existing carrier's operations.

Recommendation:

(1) Preserve the public convenience and necessity
standard, but direct the Commission to
consider whether the new service will serve
a useful purpose, responsive to the public
needs; improve the applicant's fuel use;
improve service, especially at smaller
communities; and offer lower rates and a
more competitive environment.

(2) Retain the requirement that the applicant
show it meets safety, insurance, and
financial requirements.



(3) Reverse the burden of proof and require opponents

: of new competition to show that the transportation
applied for would be "inconsistent" with the
public convenience and necessity.

(4) After a transition, require the ICC to make a
final decision on entry applicationsvwith%n
90 days of the filing date.

(5) Grant the application of any fit, willing and
able carrier to enter a point which an incumbent
carrier abandons or does not serve, or which
a railroad abandons. (That is, do not apply
the public convenience and necessity test.)

(6) Direct the ICC and the Department of Transpor-
_ tation to report to Congress in 1983 on whether
o the "public convenience and necessity" require-
ment should be phased out.

3. Restriction Removal

Existing Law. The ICC has authority to impose
restrictions upon truck certificates. It has used: this
authority profusely, and has imposed the following types
of restrictions on certificates: :

}Cc; (1) Commodity Restrictions. Many certificates
d@go » specify in great detail commodities that a
QLL7 / , ‘ carrier is authorized to haul. Some
b %_ 45 certificates for example, authorize the
740 carrier to haul crated, but not uncrated

machinery; permit paint hauled in 2-gallon
cans but not paint hauled in 5-gallon cans.
One recent certificate permits carriage

of bananas, and allows carriage of pineapples
but only if mixed with loads of bananas.
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These restrictions needlessly increase the number
of trucks on the road, and cause many trucks to
haul empty or nearly so because they are unable
to obtain authorized freight.

(2) Intermediate Stop Restrictions. Many certificates
: actually prohibit carriers from making intermediate
stops between authorized points. This, of course,
prevents carriers from maximizing their loads
and keeps many towns, .especially smaller ones,
from receiving the best possible service.

(3) Backhaul Restrictions. Many certificates specify
that a carrier may haul named commodities from
A to B, but with "no transportation for compen-
sation upon return unless otherwise authorized."
Only half of the new operating certificates
awarded as recently as 1975 contained any
backhaul authority at all. This means that
unless the carrier already has backhaul authority
or is willing to undergo once again the expensive
and time consuming process of applying for new
authority, it must return. empty.

(4) Routing Restrictions,. including circuitous routing.
Almost all certificates authorizing the carriage
of general commodities actually specify the
highway over which the truck must travel. 1In
addition to restricting operating flexibility,
this restriction harms service to small towns.

A carrier cannot leave the highway to serve a
town off the beaten track without violating its
certificate.

In some instances carriers are required to take
an indirect route or travel through a required
"gateway city" to reach their destination.

The result is needless loss of efficiency and
fuel.

Recommendation:

- Direct the ICC to devise and begin within
180 days a program for the phased removal of all certificate
restrictions.

- Certificate restrictions shall be removed
by no later than the following dates:
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- All backhaul restrictions on existing certificated
' carriers shall be removed immediately.

- All prohibitions on intermediate stops shall
be removed immediately.

- - All route restrictions, including circuitous
routing and gateway requirements, shall be
phased out by December 31, 1981. Prior to
that date milestone requirements will be set.

- All commodity restrictions shall be removed
" - no later than December 31, 1982.

- Any other restriction. shall. be removed by
December 31, 1983.

- The ICC shall adopt liberal standards and expedited
procedures for action upon petitions from motor carriers to
remove restrictions on their operating authorities prior to

‘the statutory guidelines. ‘Opponents to the change will have

the burden of proof.

-— In order to allow carriers to rationalize their
own systems, we propose to direct the ICC to develop a program
allowing existing carriers to increase their operating authority
by a limited amount each year without ICC approval. The
ICC program should be focused on small communities.

4. Agricultural Exemption.

Existing. Law. When the trucking industry was first
regulated in 1935, several major farm organizations persuaded
Congress to exempt certain agricultural commodities from
ICC regulation. Farmers opposed regulation because it

~would (1) limit the flexibility needed for distribution

of agricultural products, many of which are perishable or
seasonal; and (2) unnecessarily increase trucking rates.

An unregulated trucker is free to haul exempt "unprocessed"
agricultural commodities to any point at any price.
Associations of farmers called agricultural co-ops are
allowed to haul products of their members, but only 15%

of their tonnage can be regulated commodities hauled for
non-members who are neither farmers nor farmer cooperatives.
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The agricultural exemptlon is very arbltrary and should
be improved. For example,
S —— fresh meat is'not exempt.but fresh chickens are,

-- . oranges and lemons are exempt ~but orange and
lemon peels are not, v

: - milk and whipped cream are exempt; butter and
cheese are not,

- an exempt hauler may transport fresh tomatoes to
the processing plant, but it cannot haul catsup or canned
tomatoes on the way back to the growing area.

In order to haul non-exempt commodities on its back-haul
the exempt hauler must either (1) get ICC authority, or
(2) lease itself to a regulated carrier. The regulated
carrier usually keeps 25% of the revenues in exchange for
permitting the exempt hauler to .use his certificate.

" The agricultural exemption has worked quite well, and
farm groups want it to be expanded and simplified.

. f Recommendation: Broaden the agricultural exemption
hﬂ7J“”ﬁ% to include all edible items as well as all farm implements,
b fertilizers, and chemicals. Also, enlarge the ability of
lww‘ (,, agricultural co-ops to fill empty backhauls with regulated
foym/(m ' goods. Secretary Bergland concurs with this recommendation.
5‘ged: ' :
5. Deregulation of Truckload Transportation

The regulated trucking industry can be divided into
two parts: "truckload" and "less-than-truckload".

Truckload (TL) carriage has the following characteristics:

-- . they haul a shipment large enough to use the

entire capacity of a truck, and many use specialized equipment,
such as tank trucks; '
Q

- they usually have authority to carry specific
commodities over large geographical territories;

there is more rate competition and less reliance
~on rate bureaus. Rates are often individually negotiated
between the carrier and shippers;

- this segment is not heavily unionized.
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Less—-than-Truckload carriage has the following
characteristics:

-— they can haul general commodities, but only over
highways that are spe01flcally de51gnated in their certificates;

- rates are set by rate bureaus. Therevls little
price competition;

- many small shipments from different shippers are
consolidated at terminals to fill a truck;

-- this segment is héavily union-organized.

Although some companies engage exclusively in TL or
LTL service, many of the larger carriers have authority for
both types of carriage.

Although TL and LTL carriers are subject to the same
statutory requirements, the ICC has almost totally deregulated -
entry into the TL industry and TL rates are set by competition.

Recommendation:

'épt“f Since the ICC has made so much progress in this area,

we recommend a separate provision removing price and entry
controls for specialized trgckload transportatlon. After

2 years, permit any fit, willing and able carrier to provide
specialized truckload transportation and eliminate ICC
regulation over such rates.  These rates would remain subject
only to the antitrust law prohibitions on predatory pricing.
In the case of household movers, regulation would be retained
to protect against consumer abuse.

6. Rates.

Before a trucking company changes its rates, it must
give the ICC 30 days advance notice. The ICC may disallow
the proposed rates if they are not just and reasonable.

Most "truckload" rates are individually negotiated
between the carrier and shipper, but the more numerous
"less than truckload" rates are set by agreement among
truckers through motor carrier rate bureaus. These rate
bureaus are permitted to discuss and vote on rates --
conduct which would constitute a felony under the antitrust
laws absent the special immunity passed by Congress in 1948
over President Truman's veto.
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There is considerable evidence that rates would
be lower if ICC regulation were reduced and the special
antitrust immunity were repealed. This evidence is
summarized in Appendix 8.

Recommendation:

Repeal the special antitrust immunity for
trucklng rate bureaus.

Note: Under this provision, rate bureaus could
no longer vote on rates. They could, however,. continue to
publish rates. Carriers could also continue to interline
and set joint-line rates so that a shipper can pay one rate
even though his shipment must be carried by more than one
carrier to get to its final destination.

(2) For the first two years, permit carriers to
lower rates 20% and increase their rates up to 3% from rates
existing in the prior year without ICC approval. After
2 years, rates above variable cost could not be ruled

unlawful because they are too low and carriers could raise
their rates 7% a year.

(3) All rates must be filed with the ICC at least
15 days before their effective date, unless the carrier and
the affected shipper agree otherwise.

(4) Rates outside the zone remain subject to ICC
approval. However, no suspensions would be allowed for any
rate decrease, and suspension of rate increases could
only be achieved if an opponent met standards for a temporary

~restraining order (i.e. the opponent could show irreparable

injury).
7. Exit.

Existing Law. Although trucking companies are
theoretically required to serve all points on their certificates,
under existing practice carriers freely abandon towns and cities
without ICC permission. ‘The ICC does not vigorously enforce
the "obligation!” to serve all points, and has never revoked -

a certificate for failure to serve.

Trucking service to small towns does not raise the
same difficult issues as small town air service. It is

- far less expensive for a truck to go into a small town than
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for an airline, so small town service is more available.
In addition, there are so many trucking firms (17,000
regulated ones as compared to less than 100 airlines,
including commuter carriers) that substitute service is
readily available if a particular company no longer
wishes to serve.

These differences are demonstrated by the fact
that trucking companies are applying today to enter small
town service -- despite the threat of deregulation. Carriers
are applying to enter towns that are so small that some
do not even have airports. For example, on October 30, 1978,
Commercial Lovelace Motor Freight, Inc. applied to serve
between Charleston, West Virginia and St. Louis, Missouri,
serving all intermediate points and the off-route points
of Culloden and Milton, West Virginia.

Commercial Lovelace also filed on February 12,
1979 to serve between Friendly and Ravenswood, West Virginia,
serving all intermediate points and off-route points in
Pleasants and Wood counties, West Virginia.

A more detailed analysis of small town service is
provided in Appendix C.

Recommendation:

Since there is essentially free exit today, we
recommend that our bill contain no provision on this issue,
and that we leave existing practice undisturbed. If we
codify existing practice and explicitly allow free exit,
we will create an unnecessary political storm.

Elsewhere in this memo, we have made the following
recommendations that will improve service to small towns.

(1) The policy statement will emphasize small
community service.

. (2) The public convenience and necessity standard
that will be used in entry cases will emphasize small com-
munity service.

(3) Route restrictions will be liberalized to
allow stopping at intermediate points.
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(4) The automatic entry provision will focus
upon small community service.

(5) The agricpltural commodity ekemption and
agricultural co-op exemption will be broadened.

(6) There will be a small package exemption.'

(7) -There will be increased pricing flexibility,
which will allow lower backhaul rates to small communities.

(8) Entry will be eased where rail or truck
service is abandoned. :

. 8. General Exemption Authority.

Under existihg law, the ICC has very narrow
authority to grant exemptions from ICC regulation.

We recommend granting the ICC broad exemption
authorlty to enable the ICC to implement a more competitive
policy. We also recommend exempting packages under 500 lbs..

from entry and rate regulatlon. (Packages up to 50 1lbs.
are exempt today.)

9. Contract Carriers.

Contract carriers are ICC-regulated carriers who
enter into contracts to give spec1allzed service to a
limited number of shlppers.

_ Although the ICC has liberally granted applications
for contract carriage, these carriers have been subject
to many undesirable restrictions:

-— Rule of 8. Until recently, contract carriers
were prohibited from entering into contracts with more than

8 shippers. This rule prevented small '‘shippers from using
this service. :

-- - Prohibition on Dual Operations. Until recently,
the ICC prohlblted a contract carrier from applylng for
common carrier authority.

Recommendation:

, We recommend legislation codifying recent ICC
decisions eliminating the Rule of 8 and removing the prohibition
on dual operations.
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10. Private Carriers.

Under existing law, non-transportation companies
(such as Sears and Pet Milk) may transport their own goods
w1th3ut obtaining a certlflcate from the ICC.

Although these "private carriers"” are not directly
regulated by the ICC, their operations have been severely
restricted: - '

(1) until recently they were prohibited from

. applying for authority to fill their backhauls with non-company
commodltles,

(2) they may not haul goods for their corporate
subsidiaries except under very limited circumstances; and

(3) private carriers may lease their unused
trucks to a regulated carrier only if the lease is for a
minimum of at least 30 days. Private carriers are pro-
hibited from "trip-leasing" or leasing to ICC carriers for
a single trip. :

As a result of these restrictions, private carriers
are plagued with unusually high empty backhauls.

Recommendation:

-= codify recent ICC reform allowing private
carriers to apply for authority to carry non-company commodities;

-- permit private carriers to "trip-lease" with
certificated carriers for single trips;

-= permit prlvate carriers to provide transpor-
tation for majority-controlled corporate subsidiaries.

11. Mergers.

Under existing law, the ICC has broad discretion
to approve truck mergers which are "in the public interest."
This standard is very loose, and permits the ICC to
appove some mergers which are anticompetitive.

Recommendation:

Leave merger authority with the ICC for 5 years,
but require the ICC to give more weight to the competitive
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impact of the proposed merger. After 5 years, transfer
merger enforcement to the Department of Justice and the

FTC. The standards of the Clayton Act would apply, making
the trucking industry subject to the same antitrust standards
applicable to the economy generally. This will not prevent
all mergers, but it will prohibit those that are anti-
competitive.

12. Other Provisions

The Department of Transportation is developing
safety legislation to improve their authority to enforce
safety regulations, and legislation to remove barriers
to intermodal transportation companies.

E. Timetable and Procedure

We recommend circulating our proposal for comments
before we formally send it to Congress. Senate and House
members have specifically asked us to consult with them
before we send up final legislation. Advance consultation
should also result in public endorsements of our bill
when we make our formal announcement.

We would like to begin circulating our proposal
beginning May 17. Ballots on ratification of the Teamster
contract are due on May 16, so publicity about our proposal
will not endanger contract ratification. We will report
back to you in late May with our final recommendation.
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entry. The focus in entrylbroceedings befoé the ICC has traditionally been

to protect the existing carriers. The result is that there are about 50% fewer

regulatec_! carriers in the industry ioday than in 1953, despite the tremendous

economic growth experienced in the rne?_“.time.' The 1CC has taken some

steps recently to ease enfry, as will be discussed later. o -
The existing systém also ﬁmiu compet.ition- b) allowing motor carriers |

to meet among themselves to agree upon rates in rate bureaus.”. These bureaus

operate: _.upder a special exemption from antitrust laws which would normally

outlaw such joint pricing.. While the ICC has authority to review the rate

bureau de;isions, hjstoricéll)' this authoricy has been uéed to minimize competition.
In addition to the logic bf economic ar2lysis there is real world evidence

ihat rates are too high. Much of it comes from comparisions of similar truck

~ freight moving in regulated and unregulated markets. The Federal economic
regulatory systern does not app!§ to totally intrastate movements. Certain
- states, Such as New Jersey, have only minimal econiornvic regulaiion of truc_king.

1

A recent DOT study” compared unregulated intras:ate New Jersey r_nbvements

with regulated interstate traffic and concluded that rates on the unrégulated _
movements were 10%-15% lower than the regulated movements.

Comparisons of rates in other unregulated sectors — within so-called
®commercial zones” around urban areas — show that rates of regulated household

movers may be 40%-67% higher th_an rates of unr.egul_.a'ted mowzrs.2 In the

_ mid-1950's, when movement of some agricultural products became unregulated,

- Department of Agriculture sn.:c(ies3

founc Jower rates and better service resulted.
Four foreign countries' experience with deregulazion also provides evidence

that Jess fegulation provides Jower rates. While some analysts believe that

- ®A glossary of technical terms used in this paper is found at Tab E.

«2-
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TRUCK REGULATORY RZFORM OPTIONS

". 1. INTRODUCTION - THE N222 FOR CHANGE

Meaningful change of the system for economic regulation of the trucking
industry should be a key point of the Adm.inistration's agenda for the 96th
Congress to:

. Fight inflation by reducing motor ca-rier rates;

° Reduce_the ineiﬁciency and fue] waste of the ﬁresent system;

« Reduce unnecessary rec tape anc dureaucracy; and

. Reduce barriers to minority participation in the trucking industry.

A number of agencies on the interagency task force have urged tpat deregulatioh
of the intercity bus passenger industry be inzluded in this options paper. It

is not included because the truck options pe>er has involved a t;najdr effort

and there has been no full consultative process with the bus industry, and
because we believe it so imporiant to tie truck deregulation with that of rails.
DOT will be considering bus passenger de-egulation, _and~'developing a separate
bus options paper, over the next few mor.ths.

INFLATION |

f&day's truck regulation stifles competition by limiting entry and allowing
collective rate setting. Without compezition or the threat of competition
rates are inflated since carriers have l‘.i‘t':le incentive to hold down cost increases,
let alone reduce their rates. Critics of regulation maintain that billions of
dollars in waste results.

When motor carrier economic reg..2:ion was instituted in 1935, broad

authority was provided the Interstate Commerce Commission (ICC) to regulate
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or the réutgs he may mravel. “The curren: sys:ém of fragmented i\;thority

also leads to excessive interlining betwesr carriers, delays in shipment delivery,
and increased industry costs. Empty bacx-zau!s, lower Joad factors, and circuitous
‘Toutes a.lso. result. For exgmple:

LIn ;ane example 'cited in a study by the Fedération of Rocky Mountain
States,7 the highway mileage between Denve: :and Albuquérque was calculated
to be about 400 miles, but the carriei"; dztr.arity required it to go along a
700-rﬁile route be't‘we'en these Two cbmm:ﬁ:ies. In another instance, a carrier
had to 3'6"a;lrnost 900 miles to make wha: .v.u usually a8 540-mile trip between
Denver and Omaha. |

| 2. Because would-be cirr_iers know that entry is tightly restricted, they
‘often wﬁte their applicafions very narro=]y to0 maximize the chance for getting
into the marke: at all. The following 2-e examples of applications taken from

a few pages of a2 reéent'trade publicatic::‘.:8

authority t0 transpbn glass céntainers,
not exceeding one gallon capacity, between three small towns' in Pennsylvania
(named) and éne City in New Jersey; authority to transport skeet and trap

targets from one point in Indiana to poinu in five states; authority to transport
prepared dough in vehicles equipped with mechanical refrigeration from a

City in Gep.'gia to named points in severa’ states.

3.I The regulatory system imposes inelficiencies on both the re'gulated
and the mrégulated. Carriers are allowed 30 transport unprocessed agricultural
items without ICC authority, but they may not carry regulated commodities.
An exempt agricultural carrier may carry {resh produce to the canning plant
but may not transport cannec goods on T2 return trip as an exempt carrier.

He may enter into a separate arrangeme-: with a carrier with autherity to

carry canned goods from that plant, but there are restrictions on exempt

carriers' ability to make such arrangeme=.s.

"
- e



rates increased subsequent to the British ceregulztion of trucking, there is

evidence that deregulation did cause some rez rates to decrease.”
- Additional evidence that rates are too high is the inflated value of trucking

ceftliicat'es and operating authority. The to:a! market value of these ceftiﬁﬁates
was estimated by the American Trucking Assoziation” o be in the billions S e
of dollars in the early 1970s . This is well beybnd any amount that could be
attributed to ordinary business "goodwill." Cerzificates can have such high
value only because they reflect the présen: value of future inflated profits
which c;é.r’tiﬁcate buyers expect to be able to earn beéause they can charge
more than they could withoutl 1CC limitazions on entry and antitrust exemptions.
it is interesting to note that industry finanzial experts have indicated that
the market value of certificates has droppec drafﬁatica.uy in the Jast few
months. This decline in market values evigerily reflects uncertainty associated
with fears the system may be deregulatec and rates will have to come down
as the industry becomes more competitive.

A final piece of evideﬁce comes from the' an'aJ ysis of the impressive |
profits in the trucking industry. The JCC {figures fo; 1976 indicate that Jarge

{irms averaged returns on equity of nearly 24 ;_>ercent‘.6

This is extremely

high in an industy that does not require la-ge czpiza! investments, where there
are no particularly large economic risks, anc where lower returns would otherwise
be expe.cted. This figure compares with an average of roughly 14% retumn

on equity in manufacturing.

INEFFICIENCIES AND WASTED FUEL

Existing regulation causes carriers to operate less efficiently than they
could, raising costs and 'wasting fuel. Moreover, it stifles innovation, both
in technology and in price/service options. Ope-ating authority is normally

narrowly granted, either by restricting the commodities a trucker can carry



b R L R a0t STt s omrne s

to participate in the industry. This was neot intentional, but it nevertheless
happened. As mentioned earlier, most of today's operating authority can

be traced to that authority created by the "grandfather" provision of the 1935
Act. Minority pariicipation was quite limited in the industfy a: that time,
however, ;hd the re;t’rictive entry policy has meant that minority participation -
in the industry has remained very Jow. Fd.' example, according io available
evidenc?, of the 2,500 interstate household movers, less than 1% are minority-
owned and no minority-ov)ned carrier }has broad geographic authority to move

househéfd‘.gopds.l 1
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The result of such restrictions is an exc«less'i've-numbcr. oé trucks on thev
highways with empty backhau!s, partia! loads, or on circuitous routes. DOT-
1CC cazz” show that more than 6% of unspecialized ICC-regulated vehicles
travel empty. An even larger percentage of exempt vehicles travel empty.

“These empty trucks and unneeded miles increase the truckéfs' costs and waste . -—
10 ’

fuel. A Department of Justice study" " estimates that the circuity requirements ‘ =
alone waste at Jeast 51 million gallons of fue! per year.

UNNEEDED BUREAUCRACY AND RED TAPE

The existing system is need|essly complex and cumbersome. A major
issue is ‘why over 2,000 {ederal bureaucrats are needed to regulate the business
practices of what would otherwise be a good example of 8 competitive industry.
There are literally hundreds of thousands of pages of tarif{s (rate noticgs)
filed each year, and sometimes individual tarif{s go on fof pages with intricate
{formulas and complicated calculations. The system also produces endless
red tape. The last annual report of the 1CC indicates that almost 8,000 cases
were filed for motor carrier operating rights alone. There may b2 even more
applicants this year. In addition, miﬂions of rates are {iled with the Commission
annually. Even under more expedited Commission action cases can take months
and years, and this means that businésmen who should be spending time thinking
of ways to improve their operations, insteac, have to think of ways of moving
through the labyrinth of the‘ current regulatory system.

INEQUITIES AND SOCIAL COSTS

The regulatory maze is particularly burdensome to small businessmen.
Large businesses may be able to afford experts to wade through the complicated
regulations and wait the long months to obtain decisions, but this is not true

for the small entrepreneur.

The regulatory system has worked to restrict the opportunities for minorities

3=
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1. ICC-Licensed Carriers: Less-ﬁaﬁ-TrJ:kjdad (LTL)

'LTL motor freight service is almost exclusively provided by regular-route

common carriers of general {reight. Regular route certificates specify all

the points of origin and destination along with the detailed routes over which

the carrier '.rnust travel. Common carrierﬂ service is provided by LTL carriers . .=
{or a wide variety of packaged goods (géneréJ Ireight). Up to 90 pércent ofi C —
total LTL shipments weigh less than 1,000 pounds. The motor carrier services
p‘rovi'ded by LTL carriers can require fair]y substantial terminal investment '

and handling operations to consolidate or distribute individual shipments before |

‘or aftet line-haul movements. These carriers essentially provide regularly

scheduled service, often interchange'tr?.iﬁc with other carriers, and rarely

use specialized equipment. This segment of the industry is héavily ﬂmionized

(both drivers and dock workers);, and employees are typically covered by the
Teamster Master Freight Agreement. In most cases, the rates charged for

these shipments are collectively agreed upon and then proposed to the 1CC

regional rate bureaus. LTL carriers are not as prone to cyclical downturns

or seasonal/peak-period service demands, as are other sectors of the motor

Cgrrier industry. Nthoug!:n fhe requirements for terminals and facilities pose

some economic entry barriers, they are far from overwhelming, especially

in comparison to other industries, such as the airliné-indus’.ry now being deregulated.

2 ICC Licensed Carriers: Truckload (TL) There are several categories

of carriers which provide truckload service. Typically, TL shipments move

directly between the shipper and consignee, thereby bypassing the distribution

_and consolidation operations which characterize LTL shipments. In corhparison

to the class rate structure of LTL movements, TL rates are more closely

related to the carrier's cost of providing a particular service. This is because

-8



0. STRUCTURE OF THZ INDUSTRY

The trucking industry accounts for over half of total intercity freight
Tevenues. iCC-Iicensed carriers account for just over 20 percent of the industry‘s .
total intercity ton-miles. In 1976, the estimated value of intercity motor
freight services (both regulated and non-regulated) was estimated at $56 billion;
regulated carriers had operating revenues of $26 billion. The trucking industry
earns m_::'r.e revenue {or services provided than any oth& industry in the iransporta-
tion sector. There are approximately 17,000 regulated truck.ing. companies
in operation today. The industry employs more than one million people and
is highly unionized, princiﬁally by the International Brotherhood of Teamsters.

The interna) structure of the indus:r}' is highly mixed and can be categorized
in many ways. One logical way is to divide carriers into those that provide

truckload (TL) and less-than-truckload (LTL) traific. Carriers providing TL
| and LTL have different operating patterhs, costs and organizational structures,
and provide very different types of freight service to shippers.

Ohe way of defining truckload traffic is any truck :rig that moves under
a single bill of Jading. In general, TL shipment consist of a point-to-point
(sh_ipper-to-consignee) shipment that "fills" a trailer. The concept of "fullness"
de.pends' upon the nature of the carrier's opzrations and the type of traffic
carried, as well as the services demanded by the shipper. LTL traific are
those movements that do not fit the truckload (TL) definition. In terms of

freight revenues, LTL carriers earn the majority of i.ndustry' revenues.

«7-
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TL carriers are constrainsc by competition irom raliroads and the threat

of privaie carriage. TL carriers often require speciz'ized equipment (e.g.,

tank trucks) énd are closeiy limited in terms ol the commodities they may
transport, but generally have wide Jatitude 2s to the routes over which ihey
may operate. The TL category is compesad ¢f two broad groupings: specialized
common carriers and contract carriers.

a. Specialized Common Carriers The JCC separates "specialiied

common carriers into 16 different commodity categories (e.g., liquid petroleum,
reiriger_af,ed products, household goods, etc.). Specialized carriers geﬁeral.ly
have ifregular-route operating authority, and henadie full truckjoad shipments

of freight. Traffic levels for these carriers have incrc’a:;ed rﬁpidly. The typical
movement involves almost no consolidation with shkipments of other commodities
or parties, and the average size of a shipment is usually quite largé. Specialized
carriers rely heavily on the service of independent truckers (owner-operators),

who lease their service and equipment to carriers hoiding this type of authority.

b. Contract Carriers Approximately 4,003 cacriers are classified
as contract carriers. The essential distinction between a common carrier

and a contract carrier is that contract carriers do no: hold themselves out

to provide service on demand. They provide dedjcate'd_ service and often specialized

equipment to meet the unique transportation needs of individual sliippers.
Unlike common carriers, the rates charged for these movements are negotiated
bet;/.een ‘the carrier and the shipper, and ICC has only minimum rate authority.
The contractual agreement can be long-térm in nature, and is filed with the
JCC. Historically, the Commission has limited the ability of a contract carrier

2o provide dual operations; i.e., both contract and common carriage by the

-9-
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same op=arator. The Corﬁnﬁssion has recently undertaken some reform in
this area.

The Commission also places arbitrary restrictions on the number
of shippers & contract carrier can serve, which only reduces competition
with other types of carriers while unfairly constraining the growth of contract
carriers. These restrictions tend to discriminate against small shippers. Since
a contract carrier can only serve a limited number of shippers, it has every
incentive 2o enter into contractual arrangements with the largest shippers
it can n&& The overal eﬁect of this restriction results in inefficient and
costly system-wide operations.

3. Non-1CC Regulated Carriers

a. Private Carriage A private carrier is a company whose primary

business is not transportanon (e.g., a supermarket chaxn), wl'uch hauls its own
property. Private carriage, which accounts for the Jargest single component
of intercity motor freight tratfic, has varied operating practiceﬁ and service
needs. At the present time, private carriers are prevented by the ICC from
‘entering into for-hire operations for their own corporate §ubsidigries, and
| from entering into short-term agreements for leasing equipment to a common
.camer. They are a.lso prohibited from employing owner-operators in the
transport of their own traffic. These restrictions are pamcularly unproductive
in that they lead to excess capacity, poor fuel utilization, and extra costs.
Nevertheless, pfivate trucking has grown rapidly.

1

DOT studies- 2 demonstrate that companies turn to private trucking

when they are dissatisfied with existing regulated carriers. This dissatisfaction

is especially pronounced when specialized equipment is required or when shippers

«1C-
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Il. ]ICC REGULATION AND RECENT TRENDS

With the appointment of Chairman O'Nea! in April, 1977, the Commission
embarked upon a reexamination of many procedura! and substantive aspects
of its reg&;;tion of interstate truck transportation. A task force composed
of six members of the Commission's staf{ was appointed to make recommendations <~
IorA 1mprovin; truck entry regulation. The Tas.k Force's report, submitted -
July 6, 1977, contained 39 recommendations io.; e2sing entry contro! which
the Commxssxon has recently been deciding on a ca2se-by-case basis.. While

these reforms represent an important first step toward liberalizing entry,

the Commission could have gone significantly further in dismantling the numerous

obstacles to entry and in reiorining other areas of its authority, especially

pricing {lexibility and rate bureau reform.
1. Entry Before a new carrier may enter the industry or before an existing

ICC carrier may expand its authority, approval mus: be obtainec from the

ICCanda determmanon made that the apphcant is "fit,. wuhng and able"

and that the proposed servzce is requxred by the "public convenience and necessxty".
The Commission's three standards pertamxng to public convenience and necessity

entry were developed in 1936 in the seminal Pan American decision. 1 M.

C. C. 190 (1936). In its consideration as to whethar an applicant has satistied
he public convenience and necessny standard, the Commission determines -

whether (I) the applicant has established a public need for the proposed service;

(2) the existing carriers can satisfy the demons‘.rateq service need; and (3)

the proposed service will cause protestants to suffer competitive harm of

such degi-ee as to outweigh the benefits to the general public. These criteria

el2-



Cesire new or alternative transportation se-vices. The relative size of private

13 founc that a mejority

.ucking operations — anc the fact that & rezent survey
cf large industrial shippers piznned to increzse the size of their private trucking
operations significantly = indicates subs:z~:iz! problems with the Jeve] and

structure of rates and services provided by regulated carriers.

b.. Exempt Carriers Various exemnpiions {rom economic regulation -
are specified within the Interstate Commerce Act. The siﬁgle most important
exemption involves the movement of unp-ocessec agricultural commodities.
. These commodities are transported prima-ily by the estimated 100,000 or
more o;;wereoperators, who provide a hig-ly {lexible service to meet rapidly
changing demands for a_gricultural movemen:s. Through relatively high productivity,
these truckers achieve costs which, at least under the plresent regulations
governing rail traific, make them cost-ccmpetitive with railroads in many
gransportation markets. As a result of their flexibility and competitive rates,
they have captured a Jarge part of agricu.sural traific that once moved primarily
by the railroads. |

As notec above, however, because they are "exempt" does not mean
they operate without restrictions or coulc not ca'rry’ireight more efficiently.
In .addition to statutory impediments, regulations 2lso lirpit the ability of
‘owner-operators to solicit and participate in transporting regulated tratii.c.

Owner-operators are also prohibited from carrying regulated and nonregulated

wraffic sim ultaneousl.y.

-11-
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T'20 prove that the service It proposes canand: D2 Periormeo Dy ex:Stung Carriets.

In addition, the _-proposed policy would Joosen requirements for contract carriers.
'Opponents would have to establish that graniing new contract aﬁthority would
80 endanger their operations that they wéuld not be able to provide idequate
service within the scope of their authorities. If adopted, anc if the Commission
does not place a heavy burden on applic&:s to demonsirate a public need
{or the. pfoposed service, the proposed rules v.:c;uld ease entry significantly.
These rules would still allow the potentia! for fit and Iinﬁncia.Uy responsible
carriers 20 be denied entry into the industry even though they proved a need
for their service, however. ‘

2. Ratemaking Trucking rate reform involves prima.fily three major

issues: () collective ratemaking; (2) the structure of rates; and (3) rate flexibility.

These issues must be addréssed if truereform is io be achieved.

The ICC has wide discretion to determine maximum and minimum rates -
for common carriers. The Interstate Commerce Act also gives the ICC authority
to approve collective ratemaking agreements. These agreem«:ﬁts are conducted
in rate bureaus: private associations of common carriers who discuss and
determine rates for individual shippers. All motor carrier rate bureau members
(whether they carry the tratfic or not). may discuss and vote not only on joint
and through rates (where two or more carriers are invol\;ed in one shipment)
but a.!sb on single line rates where only one member xs involved;_ In addition,
these rates are based on the av&rage cbst of a sample of the larger carriers
not tbg lower costs incurred by the more efficient ca.rriers.'

Rate bureaus were granted antitrust immunity in 1948 with the passage

of the Carriers' Rate Bureau Act (more commonly known as the Reed-Bulwinkle

-lé
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have remained unchanged to this cay despize funcamental siructural changes
in the economy and the trucking industry. |

. Historically, the applicant had the burden of proving that the ﬁroposed
service was; required by the public convenience and necessity. On October

6,1978, in the Liberty Trucking decision, 130 M. C. C. 243, the Commission

reversed years of precedent by shifting the burden of proof regarding the

third criteria to the existing carriers who protest the granting of new authority.

In another recent decision, the Commission issued final rules iwh.ich sharply

limit the carriers permitted to intervene automatically in operating rights

cases to those who not only hold a certificate similar to that being sought,

but who have in fact performec the service in the recent past. These restrictions,

which ﬁlace a burden of proo! on protesting carriers, should makevit easjer

{or new applicants to obtain operating authority by reducing previously lengthy

and expensive hearings. These rules represen: some reform toward liberalizing

entfy, but do not eliminate many impedimenss to entry. |
On November 30, the ICC proposed 2 rulemaking proceeding which,

if a&opted, would represent the most significant change in the Commission's

traditiona) "protectioﬁist" attitude. Under the proposed policy, an applicant

would merely have to dembnstiate that the service being proposed would

“serve a useiul public ﬁurpose, responsive to & public demand or need." New

common carrier authority would be granted commensurate with the demonstrated

need unless the existihg carriers could demonstrate that a néw carrier would

impair their operations contrary to the public interest. In essence, this proposal

shifts the burden of proof for showing the potential disruptive ef{ects on existing

carriers to those same carriers, thus eliminating the need for an applicant

a1
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in summer months by household goods carriers res<s, in parc:, f}:m 1CC fegu!a:i::ns
that do not permit p=ak load pricing. Since carriess are unable to balance
&mand through price incentives in of{-pezk mo=nths, they overbook for five
frantic months of the year, with a resulting ceterioration in service..

3. Mergers Motor freight common carriers have sought enc-to-end
mergers as a means of bajancing tratfic flow's, decreasing circuity, increasing
equipment utilization, and improving service to s=i>pars. More expedited
traiiiic'n}q\'rements anc fewer joint movements of tratlic between carriers
often lead to service improvements and cost savings for both shippers and

carriers. Under existing law, motor carriers are only permitted to merge

~when the Commission determines that the merge: is consistent with the public

interest'. Carriers with combined revenues uader 320,000 do not have to
seek ICC approval for merger,

Regulatory restrictions on entry, espezially for establishec carriers
seeking to broaden their operating authority into new geographic and commodity
markets, provide trucking companies with incentives to merge. Carriers interes{ed
in expanding their authority have ofteﬁ mergec with other carriers holding
the desired authority, rather than pursue the lengthy, c&stly, and sometimes
futile ﬁroce‘ss of seeking additional authority through Commission procedure
aqd review. Under liberalized entry, a carrier's incentive for intra-industry
mergerﬁ as a means of rationalizing its own route network would be reduced
dramatically.

In its policy statement of November 3, 1978, the Commission expressed
concern that its current merger policy may leac tc the reduction of effective

competition and service, especially in short-hau! markets and small communities.

-16-



Act). In essence, this Act allows potential com 2:itors to agree Upon rates
and.file them with the ICC. The anticompetitive effect of thess organizations
on rnes' charged is largely responsible for the shift toward private carriage
and excess .industry earnings. The ICC has the authority to review rates but
generally has accepted rate bureau proposals. In those few cases where the
Commission has suspended rates, it has attempted to set rates so as to ma.intﬁn
the existing rate structure. One recent decision, however, indicates that
the Commission is questioning the current sysiem of ratemaking. On November
27, 1978:' .by overturning a general rate increase proposed by a major rate
bureau, the Commission overhauled the criteria that motor carriers ;nust
meet to justify future rate increases. Moreover, the Commission dcterrﬁined
that the profits of the motor carrier industry were already inflated. The
1CC further decided that the rate of return for motor carriers should be no
h.igher than that for all manufacturing industries (2pproximately J4 percent),
which is substantially below the current composite return for the major motor
carrier rate bureaus.l.“
lnidequne pricing flexibility also curren:)y exists. Rates based upon
the Jevel of service provided for an individua) shipper, not' rates based on
| the average costs of a group of carriers as currently practiced through collective
ratemaking, are highly desil;able. Flexible and innovative ratemaking would
yiel.d significant benefits to both shippers and carriers. Shippers would be
- able to select those rate/service features which mos: fully reflect their shipping
requirements. A carrier relying upon flexible pricing could implement ditferent

levels of freight service. Through flexible pricing a carrier could charge rates

that reflected these service differentials. For example, scandalous over-booking

=13
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commissjoners were appointec who suﬁporteﬂ the AZministration's economic
policy favoring deregulation. There are currently five Commissioners plus
one acting until a replacement is named. Thus effectively there are six vacancies
on the Commission. In addition, two Commissioners' terms will expire at

the end of 1979 and two more at the end of 1980.

However, even if the Commission were to pfopose more substantial
reform, a. major legislative thrust would still be required to achieve the objective
of significant Jasting reform. |

E;i;hout. legislation, the ICC's ap;ﬁarent forward movement could be
hindered by several developments. First, the proposed ICC reform l.nitia;ives
will take a very long period to achieve. The individual dockets designed to

effectuate reform on each aspect of the motor carrier industry could take

severa] years. Second, even after the Commission does act, it is likely that

-any significant administrative reform will be tiec up in litigation, perhaps

{or several years, with an uncertain outcome. The American Trucking Association

-and other affected parties will contest any significant Administrative reforms

in the courts.

Finally, many of the ICC- proposed reforms, even if subsequently adoptéd,
-will not be cernented_intc} the law without Jegislation.. F;rture Commissions
could undo the work ofa reform Commission. -A somewhaf similar situation
was faced with the air deregulation bill. With the support of this Administration,
the.'CAB instituted far-reaching changes to deregulate the air carriers. The
question was raised at that time whether legislative change was still needed.

The unanimous response by theAdministration and the CAB was to continue

=18
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Frequently, a long-haul carrier will purchase the authority of a short-haul

carrier anc use that new authority 2s @ means of exiending its long hauwl service

. into another market. The Commission has announced that if 2 new service

is intended by the merger, the prop=r vehicle is the £{iling of an application:
for new authority. Under the proposed rules, the Commission will authorize
an acquisition of operating authority only if t_he acquiring carrier establishes
that it will continue to pérform service similar in scope to that performed
under the o;;erating authority being acquirec.

Intermodal mergers between railroads anc motor carrier are presently

restri;ted by Commission policy. Intermoda] ownership and operations would
increase the coordination betv&e_en the modes anc a:hieQe cost economies

for the participating carriers and increased service options'aﬁd benefits for
shippers. By increasing the attractiveness of multimodal service, the different
modes could specialize in those transportation funcions they perform most
economically (e.g., rail carrier linehaul movements and motor _carrierkpickup
and delivery). Rail ownership of trucking companies should be encouraged

as a means of achieving more appropriate and profitable transportation service

on 'low-density branchlines. Forced maintenance of rail service on such routes

is a serious drain on the rail industry's currently poor earnings. Further, decreasing

costs and improving the service for intermocal movements would bring about
a more appropriate intermodal division of traffic based upon lower shipment
€osts.

CONCLUSION

Although the ICC's proposals do not eliminate all the problems created

by the motor freight carrier regulatory scheme, these proposals represent

e17-



IV. OPTIONS
Many alternative reform proposals can b2 suggested. ‘However, the
issues can be grouped into three comprehznsive options. Admin’istrative. change
at the 1CC would continue under each of the three options.

Option |. Phased Total Deregulation:

Deregulation would take place 0ver-§ transition period of, say,
five years, in order to permit shippers to édjust their {reight distribution patterns
and ser\_r:i_c:e requirements and to of{er carriers an opportunity to redeploy |
their equiprﬁem and other assets. The legislation would schedule imporﬁnt
intermediate steps toward total deregulazion during the transition period.

At the end of the period all distinctions between the types of carriers would
disappear.
1. Features\

| a. Entry/Exit

This option would complétgly eliminate the Commiﬁsion's authority
to prescﬂbe éonditions of eniry or exit fo- the industry after a trmsiﬁon
period of, say, five years. At that time; all epplicants wquld be allowed into
the indu;try once certain Basic safety, insurance and financial requirements
were satisfied. During the transition period the legisl.ition would require |
the Commission to place maximum emphasis on competition; shift the burden
of proof'in entry cases from applicants to protf:sta.nts{ and allow a carrier
into the industry once it had secured shipp2: support or proposed a lower rate
and/or a new freight service.

b. Certificate ﬁestrjctions

For established carriers, this option envisions the gradual removal

of all commodity and route restrictions cJring the transition periocg, although
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to se=k Jegislative change. Chzirman Kahn himse.l! testified that without
legislative change, the CAB faced long internal procesdings an2 monumental
Jawsuits. In order to achieve lasting regulatory reform for motor carriers,

as well, some form of legislation is necessary. ' .

“
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1. Private Ca-riers

This option inzjudes permitting private carriers to trip-lease and
provide transportation for majority-controlled corporate subsidiaries during
the transition period; at the end of the period all restrictions woulcd be removed.

g. Owner-Operators

Owner-operators would immediately be allowed to lease their
services and/or equipment to private carriers. Commission leasing restrictions
which curcently impair the ability of owner-operators t§ solicit ancd transport
regulate.a.’traﬁic would graduzally be removec. By the end of the transition
period, these independents would then be allowed to solicit and transport

any freight they desire.

h. Freight Forwarde_rs
The opera;ions of freight forwarders are closely tieZ to those of
trucks, especially LTL carriers, against whom they compete in many aspens‘
of their operatioﬁs. For these reasons, the dereguletion of trucks must be
accompanied by the deregulation of { orw;rdérs-.
L. Securities |
The Commission's responsibility for regulating truck industry :tocks.
and securities would be transferred to the Secuities and Exchange Commission.
2. Strategies | |
.Thefe are two basic approaches to achieving total phased deregulation.
Strategy A. Remove all restrictions on all 'categories of carriers
simultaneously over a transition period.' No distinctions would exist in the
legislation betwewn Types of truckers or categories of traffic. ‘Th.is approach
is simplest to formulate, to draft, and to explain. It focuses the aTtention
of Congress and the public on the entire industr}, and it minimizes the possibility

that during the Jegislative debate powertul interest groups (i.e., organized

-2
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c. Rates.and Rate Bureaus

Collective ratemaking would o2 :rdhibited and rate bureaus would
no longervbe exempt from antitrust immunity (i.e., repeal the Reed-Bulwinkle
Act). A.fte.r five years,‘the Commission would be prohlbited‘frorn setting
maximum and minimum rates. Transporizion charges would be set by market | ::
forces, although Jegal prohibitions agains: truly anticompetitive pricing behavior . ...
“would be enforced under antitrust statutes. ﬁﬁtil there Qas complete deregulation .
of truck-ent\;y, an extended no-suspend 'pri:'mg 2one would be instituted.

Special procedures would be implementec tc handle rate requests outside
the zon.e: “This transitional ratemaking framework would allow both carriers
and shippers the opportunity to adjust their distribution and service patterns
to the new market-oriented enVironmcnt. The phased removal of rate regulation
for trucks would coincide with the dereg.lation of operating anc rate regulations
for rail carriers.
d. Mergers

After enactment, all responsibilities {for both intré-industry and
intermodal mergers would be transferrec to the Depariment of Jusiice and
the Federal Trade Commission. The same competitive standards that apply .

to other sectors of the economy would then be applied to the trucking industry. :

e. Contract Carriers

During the trar{sitién period, contract carriers would be granted
coinmoh—c#rrie; authority H thsy 80 desired. They would also be able to enter
into contractual arrangements with any number of shippers they desire, as
long as they provide dedicated or ;peciuized service. After the transition,\

\

they would be deregulated in the $ame fmanner as COMMON CarTiers.
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be appropriate because of the more exiensive czpite invesiment needed for
1TL operations and the Jonger time needed for both carriers and shippers
10 adjust their business oparations to altered marke: conditions.

In either approach, State regulations, if any, which affect interstate
trafiic would have to be reviewed and possibly preempted to achieve the maximum
benefits available from total reform. .

3. Arguments For and Against

Pros

- Option I offers the greatest overall anti-infiationary benefits.

« A proposal in this form is the easiest to understand and the best
~ vehicle for subsequent discussion and education.

. This approach allows the greaﬁ:st leeway for bargaining purposes.

We can always accept less if our original proposal seems uﬁattainable.

. Such an approach clearly defines the new market environment for
carriers and shippers; consequently, such an approach minimizes
uncertainty over future "rules of the game" and allows ~a.ll parties
to ad-jﬁst to the new system.

- « This approach is consistent _witﬁ the recent reforms in aviation.
. Such a framework is not piecemeal, and does not-rely upon ICC
Areview and interpretation. |
Cons .
- o« Opposition for this proposal is ver} substantial, and will come from -
‘carriers, labor, and shippérs; however, many Jarge shippers will support
it. The preference of many parties is for reform, not total deregulatioﬁ.
. Carriers and some shippers will advance arguments of chaotic competition

and the potential for anticompetitive practices absent regulation.
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lz=5or and the "industry,” presently dominatec by the large LTL carriers) will
t;.‘cfiec: the thrust éf the legislation away from thz: part of the trucking industry
most in need of regulatory reform (LTL op=rations). .
Strategy B. Draft legislation arounc the TL and LTL distinctions

pfesented in this paper. Complete removal of entry and route restrictions - .
for TL carriers could be recommended after a very short transition pericd
of perhaps 6 months. Some constraints on rate Ile:ﬁbiﬁty for TL carriers - .
would be imp;osed until restrictions afecting the ablity of rail carriers to
compcte: éﬁectively were relaxed. This more rapic daregulation of TL carriers
might be appropriate because of the economics o! TL operations, the extent
of intramodal and intermodal cbmpetition already existing in that segment
of the industry, and the Commission's more Jenien: entry and ratemaking
policiés for regulated TL carriers. Legislation in this form would also help
alleviate shipper concerns over rail deregulation, pa~ticularly in the area
of branchline abandonment and possible pérceived a~ticompetitive rai] practices
after deregulation. TL carriers compete directly with rail carriers in many
areas, and a complete easing of entry and pricing restrictions would help promote
the efficient substitution of freight traffic between the modes while allowing
mo-re competition into certain markets now relying substantially on rail transﬁortation.
Moreover, this approach builds on the momentum al-eady begun by the ICC
- in the area of TL dere_gul#tioﬁ.

| For LTL carriers a more gradual relaxation of all entry and current
operating restrictions would take place. This transizion period would last

up to five years. The slower conversion to deregulation for LTL carriers might
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would also shift the burden of proof in all entry cases, and allow ca}fiers into
the indusfry when they have shipper support to propose a lower rate and/or
different typ= of freight service.

b..Certificate Restrictions

‘For TL carriers, all commodity and route restrictions would be
removed over a short transition period. The mo’svt burdensome route and operating
festrictions would be removed immediately for LTL carriers, and these carriers
would be_granted a certain amount of ilex.ibilityi to enter/exit markets without
ICC review and approval.

c. Rates and Rate Bureaus

Collective ratemaking would be abolished, and rate bureaus would
Jose their anti-trust immunity. For TL carriers, no maximum or minimum
rate regulation would exist after a transition period sufficient to allow rail
carriers the ability to compete. Normal anticompetitive pricing provisions
would exist for all carriers. For LTL carriers, the Commission would still
retain the authority to set minimum and maximum rates for rate proposals
outside a "no-suspend" pricing zone. Speﬁa.l provisions could be drafted for
the Commission to grant new or additional authority in those instances when
8 carrier ﬁroposed & rate request in excess of the no-suspend zone.
d. Mergers
AU authority over mergers would be transferred to the Department
of Justice and Federal Trade Commission.

e. Private/Contract Carriers and Owner-Operators

Restrictions on dual operations and the number of shippers a contract
garrier can serve would be removed. Private carriers would be granted easier
intercorporate transportation provisions and access into the for-hire trucking

sector. Easjer leasing arrangements for exempt carriers would allow some
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The teamsters will argue that safety and tfr:ir wages will suifer,

- It may be difficult to enlist consumer support since the benefits
to the individual consumer may b= quite small, although the overall
national benefits could be quite significant. There may be no early

ramatic results from 1CC-initiated reforms comparable to the airline

experience to bolster the deregulation argument.

. Hthe proposal is seen as too radical, we may lose the opportunity
for a realistic hearing and support from more moderate groups.

° ..‘i.'here are gaps in the data and relevant studies to confirm the magnjtpde
of the benefits to be derived from the proposed changes.

o The proposal provides limited ability to monitor the industry and
correct any short-term economic dislocations that arise for carriers
shippers, or communities. .

Option 2. Substantial Deregulation Through Selective Legislative Change

This option would immediately deregulate TL carriers but, during
8 short transition period only relax many of the current restrictions on LTL
carriers in the areas of entry/exit, rates and operating restrictions. The 1CC
would retain certain jurisdictional authority in these areas, however, A regulatory
framework would continue to exist for resolving shipper concerns and 2 common

carrier obligation for LTL carriers would remain.

1. Features
a. Entry/Exit

Except for financial, insurance, and safety requirements, all entry'
and exit restrictions would be removed for TL carriers after a short transition
period. For LTL carriers, entry standards would be redefined Jegislatively
3o that the Commission would be requirec to place maximum emphasis on

promoting competition within this sector of the industry. The jegislation
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. The proposal tends to be complicated and harc to understand.

. It leaves less bargaining room than Opzztion |, and it may be easier
for opponents to "pick-off" key provisions from such a complicated
bill. |

-Option 3. Administrative Action and Limited Legislative Change

- This option would place primary reliance’upon JCC administrative reforms.
The Administration's objectives would be articulated in regulatory proceedings
befbre tl.'w.: Commission. In addition to administrative action, change would
be sougb't; by legislation 1o do the following:

(a) Increase an‘d define the Department of T;aﬁsportation‘s right
to petition the JCC for changes in rulemaking, and require the ICC to respond
in a timely manner. |

(b) Amend the basic policy statement of the ICC to require it to
place increased reliance upon competition in ell its decisions.

(c) Impose specific time limits on all ICC proceedings.

(d) Deregulate entry and ratemaking in the TL sector of the industry.

(e) Reform the rate bureau provisions, and restrict collective ratemaking.

(f) Move toward a no-suspend zone {or ratemaking in the LTL sector.
(g) Provide the I_CC .wi'th brogﬂ pbwer; of commodity exemption '
from truck deregulatipn, |
B . This option provides some benefits in terrns' of increased competition.
. 1t provides Congressional sanction to current ICC efforts and lessens
the opportunities for court cha.l!'enges to ICC-initiated reforms.
» It provides maximum {lexibility to adjus: t0 possible uniorse‘en

circumssances.

. 1t reduces opposition to change, anc would be the easiest

«28-
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' competitive disadvantage. This circumstance will, presumably, encourage : S

LTL carriers to undertake more competizive pricing policies while they seek

aclitional, but not complete, participzation by those carriers in regulated tratfic.
{. Forwarders
Substantially reduced entry res irements for LTL carriers, combined

with tota)] deregulation for TL carriers, wcuic piace LTL carriers at a consigerable

to offer more innovative services. These marxet incentives wou!d encourage
shippers to consolidate their shipments {o- the purpose of purchasing unregulated
trucklbadtservice. Freight forwarders wculc become increasingly important
under this option, and they would also be ceregulated as a means of encouraging

competition.

2. Arguments For and Against

Pros:

. Option 2 offers many of the benefjs of Option l.

. Opposition may not be quite as voca! for this proposél. The option
could be characterized more as reform anc not "a destruction of
the whole system."

. 1t allows additional time for mon: oring the changing situation,

conducting additional analysis, and correcting any economic dislocations.

Cons:

. The proposal would still encompass a very substantial amount of
opposition. It goes well beyond 2aything the ATA, Teamsters, or
| many of the shipper groups wish although many larger shippers might
prefer total deregulation to a pa-tial approach.
. ltrelies upon some administrative ciscretion to implement
certain reforms and could be frusirated by an uncooperative ICC.

Because of this the anti-inflationa-y benelits are less certain.
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V. DISCUSSION OF ANTICIPATED ARGUMENTS AGAINST DEREGULATION

There will be a number of arguments advanced against any deregulation
effort, some based on legitimate concerns and some with little foundation.
 After 43 years of regulation, there are Lmdersté:idably uncertainties about
substantive changes in the system. The arguments have to do with fears of
industry "chaos", destruction of certificate values, deterioratipn of service
to small_ communities, reduction in industry safety, increased industry concentra-
tion, adverse eﬁects on labor and the environment, and predatory and discrimina-
_ tory carrier préctices. Finally, the argument is addressed that no change
is needed because an enlightened ICC is already granting 97% of new applications
{or entry. |

It _shouid be kept in mind that all these arguments will be raised no matter
“which option is chosen. We have analyzec these arguments and either assess
their validity or indicate how ;hey might be addressed in a‘legislative proposal.
The evidence on many of these issues is sometimes anecdotal ;nd sometimes
based on empirical studies. The data base is limited, and because of the complexity
of the industry, analytical efforts have not countered all the arguments completely.
Because of these problems some of the arguments in favor of deregulation
have .be_en based on theoretical economic analysis rather than empirical evidence
or case studies. |

L. Chaos in the Trucking Industry Perhaps the most pervasive argument

which will be raised agains: trucking deregulation is that it will result in "chaos";
that is, excessive volatility of freight rates anc very high turnover of carriers.

There is littie reason to expect significant anc prolonged disruption, however, -
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. Many of the benefits are uncertair bacause implemeniazion relies

10 a grezt extent upon administrazive discretion, anc could be frustrated

by an uncooperative ICC.
. Mazimum uncertainty makes it difficult {for carriers anc shippers
" to adjust and plan, and also creates the maximum incentive
to fight and not to adjust to the dungés. |
. It could be viewed by critics of regulztion as a withdrawal from the
- Administration's commitment to deregﬁlation.

« There will still be opposition, and little may be achieved for the

legislative effort.
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<han go through the lengthy certification pr&-"ss bafo-e the ICC. These operating
rights, or certificates, are often tradec at substa=ziz! ;::.-ices.16 Their value
is largely, but not entirely, due to restrictive 1CC e=2ry policies. Established
truckers will argue that deregulation will gestroy tiase certificate values
and that this would be unfair to present holders, pa—icularly those who may
have recently purchaSed certificates at substantiz! sums, and others who had
planned to sell themn off as a retirement nest egE.

There are a variety of views on the current va ue of certificates. Sources
in the financial community and in the trucking incuszry indicate that in the
past few months the market value of certificates has dropped substantially.

_ This may be attributed to the iCC's recent 2:tituse toward entry and rate
increases, as well as publicity and uncertainty abous pessible future truck
deregulation.' Severa) years ago, before ICC refo-m initiatives, the Council
on Wage and Price Stability estimated indus:ry-vice certiﬁc;te vaJﬁ.es to
be in the range of $3-4 l:viuion.17 Book values are estimated to be approximately
$600 million for all 'carriers.lg ' |

To the extent that certificate values refiec: rescrictive 1CC entry policies,
derégulaiion would eliminate or at lea.st\grenly recuce ;hem. However, certificate
values probabl& also partly reflect what would in other industries be called
ngoodwill.” Goodwill is the value of the firm as 2 going concern with established
custorhers And market position. In certain insun:es. the value of the firm

will incx;ea.se after dereédlation, since the hest of regulatory restrictions which

handicap carrier efficiency will be eliminated. Carriers will have flexibility

to acdapt to market conditions, to exploit marke: espertunities freely, ;nd
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There is Likely tc be more tumover ef cammiers then at presens, boeh
A;T\ong new entrants anc inefficient firms alre2y in the indusiry. However,
small businesses in all industries experience fa.’fur:s. This in itself may net
b2 undesirable, because the aliernazive requires beth pro.‘ﬁbiting individuals

® o~

from entefi.ng anc having a chance to succes?, 277 protecting the least efficient -

ones. | )
Everything we know about the trucking i.-ii-.:s:ry suggests that turmover

will not pose a serious problem of disruption. Firs:, unregulatec or significantly

less regg'.l_;ted intrastate markets such as New Jersey function well without

15 conc, private and exemp: trusking exist withowt ICC entry

regulation.

and rate regulation. Both sectors function relatively well, do net have abnormally

high fumover rates and have maintained their market share over time. m;c,

the ease with which trucking capital can be shited from one marke: to another,

or dispesed of in the well-functioning second-tanc equipment mﬁrke‘., substantially

reduces the potential harm {rom whatever carrier failure does occur. Fourth,

there is no evidence of chaos in the TL secor of the trucking industry which

is large'ly unregulated, and entry into the LTL sector will still be somewhat

limited by the heavier capital requirements. Fifth, the alJegedJ',v chaotic

conditions of the 1930s, which are at the roct of todav's concemn over chaos,
{lected the massive unemployment and consequent lazk of other opportunities

during that perio€. The indust_fy today is subs:antially larger, more masure

and more stadle, and the disastrous economic conditions of the Greatr Depressicn

- are not likely to recur. Finally, bec;use deregulation can be phased in over

a perioc of time, any disruption can be scftensd,

2 Erosion of Carrjers' Certificate Valuss In many cases, prospective
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is'v.-rong. First of all, regulated service to rur;l areas is far from satisfactory
now in many ;:ases. Studies conducted by state an:d regional amhorities19
indicate that under the present system service is often guite limited torural
areas; ofte:; only one or two carriers serve a particular small commmjfy.
Second, even if this cross-subsidy is desirable, the current regulatory system
contains no mechanism to ensure that it actualiy occurs. In considering rate
proposals, the Commission merely reviews the reques: to ensure that industry
eammgs “will be appropriate. There is no guid pro gud between the Commission
and the mdwxdual carrier to require that any excess earnings on certain routes
will be used to subsxdxze unprofitable small community service. It 1s also
a mxstake to believe that it is the same camer which always serves both the
rura) and non-rural routes, Rural] routes are in many instances served by carriers
operating only in those areas, and cross-subsidy is irnposs'ible‘ in these ‘cases_.‘
Morever, the Commission has very limited too!s to assure even minimum
service to.the small communities listed on a carrier's certificate. The law
does not provide the Commission with authority to regulate scheduling. Even
th_ough a carrjer is obligated to serve‘a'particular community, it is free to -
reduce the leve] of service it provides to a commimity to the minimum required
by its common carrier obligation. Under the presen: system, the carrier has
every incentive to avoid servmg markets which it feels are unrenumerative
and there is littie to stop him. In fact, although the Comrmssnon may investigate
servi‘ce performance after receiving complaints from shippers, the limiteq

size of the Commission's field force and its need to enforce other ICC regulations

~ reduces the eaforcement credibility of the common ca-rier obligation. The

enforcement problems in this area have been well-documented by Congressional

34
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10 expand or contract to optimal size. The overzl elliciency ¢f the industr

is likely to increzse. Many of these factors shculd act to offset the decline

in that portion of certificate valuss which is ¢g.e to monopoly restriction.

The net effect should vary widely from firm. tc Zirm. Those firms which are

severely ha;'npered by certificate restrictions today are likely to exparience : =
a substantial appreciation in the overall value of the firm. However, less

efficient firms will be disadvantaged. |

The net ef{ect of these changes shoulc be for investors to base their

investment decisions on the true economic value of the carrier rather than
on the inflated earnings made possible by restrictive ICC policies. To some
extent th.xs change is alread) taking place as investors are placing less relxance
on cernfxcates as collateral for Joans.

For reasons of equity, however, the probiem of depreciated certificate
values may have ‘to be addressed in any deregulation Jegislation.

3. Small Communities Some shippers anc regulated truckers argue that

small communities receive good trucking service as a result of the existing
regulatory ststern. They argue that ICC pracnces encourage carriers to subsidize
service to small communities by their greater-than-norma.l earnings in other
markets. A variation of this argument is that large shipments subsidize unprofitable
small shipments, and i'nany of these small shipments go to small towms. It
is'il'so argued that deregulation will end this tross-subsidy and therefore cause |
a deteriox;ation in small community service, or cause rates for small communities
t0 inCrease.

There is, however, no economic evidence to support this argument.

Tﬁére is theory and little fact, and there are good reasons to believe the theory
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cor;wpete will be»t‘o dt back on their safety expenditures. They héye also
argued that a by-pfodﬁct of the certification procecure is an identificazion
system, with names, acddresses, and scopes of activities. This system makes
it easier to spot problems and locate offending carriers, and it is a..lleged |

deregulatio.n will end this system.

. ;/-

The evidence is inconclusive that a\change. in the regulatory system |
will cause increased safety problems. Furthermore, there are several reasons
to believe that deregulation will not ‘adversely affect carrier safety. F.irsvt,-
large se:gF;ménts of the motar carrier industry today operate without certificates.
Extensive analysis of the available data by several Federal agencies provides
evidence supporting both sides of the safety issue, but does not conclusively
derﬁonstrate thai non-reguiatec truckers are less safe than regulated truckers.
Curting safety expenditures does not necessarily save money, nor does éutting
such corners as hours of service. Such cuts cause accidents and écciden_ts '
cost money. There is little reason to believe that truckers.woﬁld engage in
unsafe activities which migh; jeopardize the ‘crit.ica‘l components of their
businesses — their drivers, their trucks, ‘a.nd, their customers' cargo.

Second, t'he"lCC does not fegulat_e the safety of trucks, just as the CAB
does not regulate the safety of airlines. It is the DOT that has the broad
safety authbrity to regulate truckers. Economic regulation and safety fegulation
are 'separate but, in some respects cooperative functions under the present
system. DOT does not rely upon the 1ICC regulatory proces.s to ensure the
safe operations of truckers. The ICC, however, does make use of DOT satety
information in consxdermg carrier requests for operating authority. It would

be a mistake to rely upon an economic regulatory system to guarantee safety.
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- and s:ete stu:’.ies._zo_ For insiance, a study by the Putlic Service Commission

of t"yorﬂing21

found that only ha!f the carriers autharized to provide small
community service actually did so. |

Third, service to small communities can be profitable. It should not
be overloolge_d that many small communities rely upon unregulated agricultural

haulers to deliver their necessary fruits and vegetabdles, and a USDA study22

o

sho\v.s this segment of the industry to be relatively stable and prosperous

23

Another DOT study“” of regulated small carriers serving rural areas found

that this service could be profitable, especially where the carrier tailored
his oper;t:ioh to the needs of the small community environment. The Senate
Commerce Committee funded an independent study which found that 75 percent
- of the carriers serving small communities believed that the business was "desirable.”
‘This figure jumps to 93 percent for the larger small cbmmuﬁities with populations
between 10,000 and 25,000. The study concludes, "Predictions of wholesale
elimination of service to small communitiesb following deregulation are completely
unsupported by the data ....Rather, it appears that service to small communities
would not deteriorate and might, in fact, improve under deregulation.“zq
Change in the regulatory system could improve service to small communities .
by allowing freer entry into routes, by allowing the agncultural exempt carriers
to carry regulated goods back to the rura] areas, and by allowing selected
rate increases to attract additional service where apprppriate.

4 Safety Many groups, including the ATA and the Teamsters, have
argued thﬁ deregﬁlation will have an adverse impact upoﬁ the safety of trucking

operations. They argue that deregulation will bring increased competition

and that one of the ways that carriers will attemp: te trim their costs to
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The present lCC system does not guarantee proflts to each and every caruer, "
-nor does it earmark proflts for safety expendltures. ln the end there must .

. be a separate safety regulatory authorlty. B '—" ‘

| Addmonally, it should also be noted that the optlons in thls paper all

‘_mclude some requxrement that carriers entermg the mdustry be flt and fmancxally

Jﬁ-responsrble, .Wthh would 1nclude adequate safety criteria.

Safety can always be 1mproved however and the DOT continues to

- .recommend that certain additional authority be granted including a penalty

system that acts as a greater deterrent to safety violations, greater reliance

~upon civil pen‘alties and better protection against retaliatory firings for drivers -

who report safety v1olat10ns. Wlth these 1mprovements, the safety of the

' truckmg 1ndustry can be not only mamtamed but 1mproved

5 Concentratlon in the Truckmg lndustl Opponents espeCJally the

Teamsters, argue that deregulatlon will cause an increase in truckmg concentration
and market dominance by a few large firms.” They cite results of deregulation
in Australla which led to high concentratlon espec1ally in the frelght forwalder

mdustry There are a host of reasons -- 1nclud1ng demographlc and economic

—- why the Australlan experlence is not applicable to this country_, but the

primary reason is the absence of a comparable antitrust system in Australia.

| In this country given ease of e'ntry into th.e industry under deregulation,
the current large number of firms, and the absence of any significant economies
of scale, concentration should not become signlficant at the national level

as aresult of deregulati-on._ Because there are minimal efficiency or cost

advantages for larger firms, smaller firms can and do compete effectively,-'n o

which inhibits a trend to bigness. Some have argued that there are "network -
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agv an.aees" for Jarge carriers bﬂuause soma sk ppers prefer 1o deel with one
lJarge carrier rather than a series of small carriers. These network effects .
may poss some barriers to entry in the LTL sector, but they a~e insignificant

compared with barriers in other industries such 2s the air indusiry now being

~ deregulated.

Concentration should be considered not only from a national viewpoint,

but in individual markets as well. As industry‘spokesmen admit and studies25 ~ -

show, concentration may be very high now in many corridors between metropolitan

_.areas, where a small number of carriers are authorized to operate. The removal

of ICC entry restrictions should help reduce cmcentranm in individual markets

bccause of actual or threatened expension by new or existing carriers. Also,

in areas where the industry is unregulated there is no demonstratec trend

\
toward concentration.

6. Impact on Labor. The basic thrust of the Teamsters' oppesition to

deregulation is it will deﬁtabilize the industry. The Teamsters take credit
for bringing rationality in labor relations and responsible 'adminilstration of
collective bargaining agreements to trucking; the concept of uniform Qages
and-working conditions under a National Master Freight Agreement dates
back only to 196 4.

The Teamsters see deregulation as disrupting these established employment

relationships. With the elimination of the working structure of the industry

as it is known today, they believe carriers will begin to cut corners. It is

in this context that the Teamsters' {fears of proliferation in the use of owner-

operators arise.

The Teamsters recognize the independen: owner-operator as a significant
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elemem'iﬁﬂth-elt.ruclqng system. A number of th= mzior common carriers
organized by'the Tea.mstérs have established separz:e "sp=cial commodity"
divisions to handle steel, furniture, and other specia'ized freight, and utilize
owner-operators for such tratfic. The Master Freigh: Agreement folds in
such opera’;ions under the terms of the contrac.: for wzges and benefits (including: B ey
rates to be paid for equipment owned and driven by t>e owner-operator), but |
specifically prohibits the engaging of owner-oparaiors to displace regular
“drivers, "~ - '
Wi.tﬁ- the advent of deregulation, however, the Teamsters see the demarcation
on use of owner-operators breaking down, 2s carriess se=k to shave costs.
Unless the Jaw is clarified, the Tearngters are cor.fronted with conflicting
interpretations by the National Labor Relations Boears, the ICC, and the Department
of Justice as to the right of owner-operators tc belong to a union. The Teamsters
thus envision the situation where their work is being siphoned of{f by owner-
operators — while the Teamsters are handcuffed in organizing these independents
because they are legally held to be private contractors,‘ rather than employees
of the carriers for whom they are driving.
'While deregulation under the lmerstate'Comme.-Ce Act will not directly
atfect fhe responsibilities for trucking safety lodgec with DOT, the Teamsters . .
argue that economic regulation = by stablizing the structure of the industry
= tends ‘-to.build in safety. Conversely, they a-gue, the relaxation of controls
will Jead to cost-cutting in labor-related costs anc expenditures for safety,
especially among independent owner-operators. Because the owner-operator

functions legally as a contractor rather than an empioyes, they argue, he

is far more prone to bypass safety requiremenss, given the economics of his
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operation — anc the pressur§s oﬁ him for nonzonformance will increase under
der'eigullation. As noted in the safety section ebove, this ;rgurﬁen'. has questionable
validity because of the economics of his operation. B
_ Rate-'makjng procedufes are of.concgm to Teamsters bacause they impinge
on the financial viability of trucking employers. The major carriers use the
rate bureaus primarily to keep tabs on their competitors; rate-making procedures
are pfobably mos? necessary to the stability 2a¢ survival of small companies.
The critical question for the Teamsters is what happens under deregulation,
and a poséib)e return of the "dog eat dog" cays. |
The issue of jobs under de.regulation has already surfaced under recent
1CC rulings. As the boundaries on regulated carriers (where the Teamsters
are theA strongest) are eliminated, so that private carriers anc owner-operators
can move in and out of what is now the reguiated carriers' domair, the Teamsters
believe the impact on the"irz jobs will be direc: ancd drastic; ;nd that private
i:arriers, especially the Jarge companies, will be able to whee] anc deal with
shjppérs, to the detrirnentA‘of small-size common carriers. Rather than ease
of ehtry eliminating precatory practices, cderegulation will encourage such
behavior, in the Teamsters' view., .
| W? cannot preciéely 'predict the eiﬁ\cien:y gains from deregulation,
but we do expect somé gains which may slow the growth of employment in
the "'u_'ucking industry, There may also be some downward pressufe on wage
seﬁle.mehts. For both of these reasons, we ex;;ect strong demands from the
'Tear'nsfers for labor protection in the legisiazion.
. On the other hand,‘deregﬁlation may have certain effects which would

be advaﬁugeous to organiied Jabor in the trucking industry. According to

bl
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o'.:;' best availadble information, labor amorg « eguias xec carriers is much more
intensely organized than among private ca'..- s. There has beena sxgmhczn ’
Tenc in recent years for the regulated sezm.ent cf the industry to grow less
rapidly than the private carrier segment cf_ t5 industry. A DOT study on

private ca:riers26

founc that many firms &re in private carriage because of
;he many restrictions placed upon regulatec carriers. If these reﬁtricﬁons
are removed, this trend can be stopped if no: reversed, thus providing certain
new opportunmes for unionization.

7..1CC Easing of Entry The carriers will a-gue that Jegislation is not

necessary because the ICC already grants almes: all applications. During
fiscal year 1978, the figure was 96.7%.

The Commission, however, has far fro= dismantled all the numerbus
obstacles to applicants for operating rights. Toe s:atistical evidence, taken
alone, presents an artificially high and un-ealisic picture of entry in the trucking
industry. First, the {igure represents both {.1] grants as well as partial grants .
of authority. Consequently, even applications that were denxed in significant
part by the Commission and granted in smal par: are counted as granted.

This {igure also represents only those applicztions which reached decision

on the merits, and fails to_reveal those appl}i:).:ions that were either dismissed
or withdrawn. Many also bélieve that mest of the approved applications have
been for TL carriers, rather than LTL carriers. Moreover, this figure represents
a prg-ju.dged, self-selected group of applications that the carriers believe

are small enough or so inconsequential as to be approved without COntrov'ell'sy.
Ma.ny carriers still believe that it xs fruitiess 1> sesk extensive operating rights

and these {fears have been justified as recen:!)' as November 22, 1978, when
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two gpplications for additional operating auth:rity were denief;' because the

applicants failed to demonstrate that the existing service was "inadequate

in some substantial respect. Anderson Trucking Service, Inc. MC-05876,

Sub.2U; lnferna:ionel Trensoort, Inc. MC-113855. These cases demonstrate .

that entry can be restricted at any time and in‘an arbitrary manner.

8. Environmental Effects of Motor Carrier Deregulation There is some

concern thét substaniia.l deregulation of the trucking industry, specifically
the pros.ﬁecx of liberalized entry and expansion within the industry, will result
in adver;e environmental consequences such as mcreased highway congestion
and axr and noise pollunon caused by a grow‘th in truck traffic. Tbese environ-
me..tal issues are mexmcably related to other social concerns s.:ch as safety
anc energy and have significant implications for future highway design and
invesiment decisions.

‘The argument svhich underlies this concern is fha'. the exiSting system
of regﬁlation which restricts entry, effectively limits the number of trucks
on the high\&'ey-, thereby reducing the ad\}erse environmentel effects of truck
tratfic. | '

While deregulation of the trucking industry may result in some growth
in the number of trucking firms, this does not necessarily mean an increase
in the number of trucks on the highway. The number of trucks is deterrmned
by the amount of cargo to be shipped and the operatmg eﬁxcxency of the firms
thhm the industry and the division of freight between trucks and rails.

| Dere.gula‘t)ion may even result‘ in less truck traffic on the highways.

Carriers will be able to rationalize their service patterns by discarding specific

reute designations and eliminating backhaul restrictions, both of which will



foster price competition among firms. Adcitiona] price compezition will,
in turn, instill a new di#cipiin: on costs anc operazing eﬁiciené,\'.
“This could mean a dacrease in the number of truck-miles necessary

to haul ava.:[lable cargo, because with less circuitous routing and empty mileage,
~trucks will travel more fully loaded. The mlo’:wn {factor is what happens : -~
to the division of traffic between railroads an? trucks. Unless there are unforeseen
large diversions of freight from railroads to trucks, the net result could be

a reduction in the undesirable environmental consequences of trucks such

s highwdy congestion and air and noise pollution.

9. Predatory and Discriminatory Practices Some small carriers and

shippers will ar'gue that rate freedom will leac to predatory (below cost) pricing.
This argument envisions Jarge carriers with adequate financial

resoﬁrces charging belbw—cost prices to drive small competitors out of the
market, and then recoupihg the initial Josses by.charging monopoly prices.

The key ingredient for exercise of predz:ory pricing is the bar to potential
competitors when it is time to recoup the initial losses. Under the present
syst-em, there are no l:eal barriers to entry in the TL se.ctor, and predatory
pricing is not a problem. Under deregulation, the highest bafrier; to entry
of the LTL sector — the ICC public necessity and convenience criteria —will
be removed or reduced, and the fairly heavy capital requirements will be

no higher than before. Thus, since would-be predators will have a more credible
threat of entry with deregulation. the mo."\opaly situation will not likely develpp.
1t would be also rela-ﬁvely easy to allay fears by providing protection agaihst
predatory conduct in the legislation, at least during the transition period,

&s was done in the air bill.

ol 3-
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The same small éarriers and shippers mey argue that dis:rimir;atofﬁ'
pricing will also result from rate freedom. They wili contenc thz: large shippers
sill use their market power to obtain prei ere;w:ial rates and services unavaiiable
to small shippers. |

Large shippers alr.eady use their bargaining pov)er - as othe‘r firms throﬁghoux
the economy use theirs = to obtau.n rate and/or servue advantages. Asan |
economic fact of life, it often does cos: less (p-r unit of servxce supphed)
to serve_t.he trucking needs of a large rather than 2 small shipper. Such carrier-
and-shipper-specific cost differences should be reflected in the rates charged.
Under_ the current regulatory sysieni not enough emphasis is plaéed on the
varjable pricirig of motor freight services; the en,d. result i$ excessiv‘e and
coStly service cofnpetition between carriers instead of more price compétitioq, |
which is often preferable to shippers. If necessary, discriminatory pricing

may be prohibited as part of the legisla;ion.‘
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Appendix B. The Effect of Deregulation on Rates

There is considerable evidence that rates are higher as a
result of ICC regulation, and that deregulation would produce
substantial savings in the cost of truck transportation.

1. Collective agreement on prices —-- commonly known as

price fixing -- is a felony, punishable by fines up to $100,000
and 3 years inprisonment for individuals, and $1 million for
corporations. The trucking industry, however, has a special
immunity from the antitrust laws which permits carriers to
collectively set rates. This immunity was enacted by Congress
in 1948 over the veto of President Truman. Truman warned

that the exercise by private groups of this substantial

control over the transportation industry involves serious
potential harm to the public.

While some rates are set competitively (particularly rates
for truckload shipments), most rates are set by groups of
trucking companies known as rate bureaus. Although rate
bureau agreements are subject to ICC review, effective
oversight is impossible: over 5,000 pages of tariffs are
filed each day before the ICC.

The combination of minimal ICC oversight and collective
ratemaking means that the trucking industry, acting in

concert, sets rates for the public -- not the government agency
charged with safeguarding the public interest. This
arrangement differs sharply from the airline industry. Prior
to deregulation, the CAB, not airline associations, set fares.
Even so, the CAB estimates that consumers saved $2.5 billion

in 1978 as a result of deregulation.

The rates set by rate bureaus are unnecessarily high.

O Rates set outside rate bureaus are lower. Some rates,
especially those for truckload shipments, are individually
negotiated between the trucking company and the shipper.
Truckload rates for 15 sample commodities have risen at
a lower rate than either the Wholesale or Consumer Price
Indexes. By contrast, rates set by rate bureaus have risen
at a faster rate than either the CPI or WPI for the same
commodities.

0 The trucking industry is enormously profitable.
The average return on equity for the 8 largest regulated trucking
companies is nearly twice the average return for firms in
the Fortune 500 in 1973 and 1974. The ICC recently found
that trucking companies from the major rate bureau in the
South had a composite rate of return as high as 20%. These
returns far exceed the 14% currently being earned by
unregulated manufacturing industries ~- despite the fact that



the ICC believes a 14% return is appropriate for the trucking
industry.

O ICC certificates are bought and sold for enormous
sums -- a price ultimately paid by the consumer. The American
Trucking Associations called the operating certificate
the "most valuable asset" of a motor carrier. For example,
when Associated Transport went bankrupt in 1976, the operating
rights carried on its balance sheet at $976,000 sold for
just over $20 million. Eastern Frelghtway, Inc., recently
sold rights for about $3.8 million. ’

2. There is empirical evidence that deregulation would
lower rates.

O 1In the mid-1950's, fresh and frozen dressed poultry
and frozen fruits and vegetables, which had been subject to
ICC regulation, were declared exempt commodities by the courts.
As a result of deregulation, the USDA estimates that trucking
rates dropped 33% for poultry and 19% for frozen fruits
and vegetables. And there is no doubt that deregulation was
the cause for the rate decreases: when Congress voted to
re-regulate these commodities, trucking rates increased
significantly.

O Unregulated intrastate rates in New Jersey are 10-15%
lower than rates for comparable interstate shipments.

O Unregulated household mover rates are 40-67% lower
within Maryland than rates for comparable interstate shipments.

O Trucking deregulation in foreign countries has
lowered rates. Rates in unregulated Canadian provinces
are about 7% lower than in regulated areas. One study reports
that in 1973 one large European manufacturing company paid
about 50% more to have its products moved a given distance
in West Germany -- where the trucking industry is. strictly
regulated -- than to move them the same distance in unregulated
Great Britain, Belgium, Holland, or Sweden.

O Shippers and some truckers have testified that
deregulation would lower rates. For example, a spokesman for
the American Farm Bureau testified before your Antitrust
Commission that "...if agriculture had been saddled with a
totally regulated motor carrier and barge transportation
system for the past 35 years, the cost of transportation,
which now accounts for nearly 10% of the nation's food bill,
would be a third greater; and we would be experiencing far
more dlfflcultles in securlng needed transportation
services.'
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Appendix €.
Trucking Deregulation and Service to Small Communities

Trucking service to small communities is the most difficult
issue we will face in the deregulation debate. The trucking
lobby's claim that small towns will lose service is their
most potent political threat to Congressional action on
deregualtion. ‘

The trucking industry makes the following arguments:

o Small town service is relatively unprofitable.
Trucking companies provide this service only because the
ICC requires them to do so. Regulation, the truckers argue,
does not give them a free ride -- they are protected
from competition in exchange for their obligation to provide
service to undesirable small points that would not otherwise
be served.

o Profits from major city, long haul markets must
be large enough to cross subsidize unprofitable service
to small towns.

The Department of Transportation, which has
studied this issue for many years, disputes these industry
claims. The Department concludes that far from justifying
restrictive regulation of the trucking industry, the current
system has impaired rather than guaranteed rural motor
carrier service.

The following summarizes our major evidence on
this issue:

1. Recent actions by the trucking industry show
that small town service is desirable.

The ICC has recently begun to emphasize
competition and reduce regulatory constraints. Many trucking
companies argue that the industry has already been effectively
deregulated. The industry's reaction to the new emphasis
on competition is a good indication of how the ‘industry
will behave in a less regulated environment.

In the first 7 months of FY 1979, the industry
has done -- or not done -- the following with respect to
small town service.

(1) Carriers are applying to begin service
to hundreds of small towns, and hence undertake the "obligation"
to serve them. Some of these towns are so small that they
have never had air service -- and do not even have airports.
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For example, Majority Leader Byrd has
complained that airline deregulation has had an_adverse
impact on air service to small West Virginia points. By
contrast, in February 1979, a trucking company applied to
begin service to haul general commodities between Friendly
and Ravenswood, W. Va., serving all intermediate points
and all off-route points in Pleasants and Wood Counties.
Ryder Truck Lines, one of the nation's largest companies,
applied in November 1978 to serve between Charleston, W. Va.
and Lexington, Kentucky, also serving all intermediate
points.

Meridian, Mississippi has complained
that Delta Airlines stopped air service. By contrast,
Roadway Express, another large company applied in January
1979 to begin service between Meridian and St. Louis, Missouri.

o Commercial Lovelace Motor Freight, Inc. applied
on January 1, 1979 to serve:

(1) Between Cincinnati, Ohio and Bettendorf
and Davenport, Iowa and

(2) Between Rock Island and Moline, Illinois

serving all intermediate points and off route points of
Albion, Bridgeport, Canton, Fairfield, Lawrenceville,
and West Salem Illinois, Bruceville, Carthage, Colfax,
Frankfort, Kokomo, Linton, Marion, Lafayette, Napoleon,
Rushville, Washington and West Lafayette, Indiana, Clinton
Camanche, Fairport, Montpelier and Muscatine, Iowa, and
all off-route points in Champaign, Henry, Knox,

McLean, Peoria, Rock Island, Tazewell, Vermilion and
Woodford Counties, Illinois, points in Boone, Fountain,
Hamilton, Hendericks, Montgomery and Shelby Counties,
Indiana and points in Scott County, Iowa.

2. In some instances, carriers are paying enormous
sums for small town certificates. . '

Last October, a truck company paid $225,000 for
rights to serve between Boston and Brunswick, Maine,
including all intermediate points between Portsmouth,

N.H.; York Harbor, York Village, York Beach, Kennebunkport,
0ld Orchard, Lewiston, and Portland Maine.
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3. In the first 7 months of FY 1979 no trucking'cgmpany
has asked the ICC to delete a small town from its certificate,
and thereby cease its "obligation to serve."

- In the 7 months of FY 1979, no trucking company
has requested deletion of a small town from its certificate.
There has been a total lack of such requests despite the
fact that the ICC has granted virtually every revocation
of all or part of a certificate during this period.

This situation contrasts sharply with the airline
industry, in which airline carriers frequently applied
for (and the CAB often granted) deletion of small points
from their certificates.

4. Carriers who are not regulated by the ICC provide
extensive small town service.

The ICC exempts from regulation two major classes
of trucking companies: (1) haulers of exempt agricultural
commodities, and (2) private carriers, which are non-trans-
portation companies (such as Sears) who own their own trucks
and haul their own commodities. These trucking companies
are not regulated by the ICC; and. may serve or abandon
any point at will. And yet these carriers provide extensive
service to small communities.

(1) Exempt agricultural haulers. A spokesman
for the regulated trucking industry recently estimated
that 65% of produce carried by trucks in -hauled by unregulated
carriers. And yet there is no small town in America that
does not have fresh fruits and vegetables in its stores.

Chuck Fields, a spokesman for the American
Farm Bureau Federation, an organization with over 40 years
of experience with unrequlated truckers, recently testified:

"The communities that are now being served
by the unregulated sector of trucking are largely the
small communities where agriculture exists. So that,
in itself, is an indication that service will be
provided. I wonder if you have ever thought of the
fact that you go to the smallest hamlet grocery store
in America and find eggs, for example. There is no
board in Washington that regulates the transportation

&



of eggs,- regarding certain supplies of eggs are needed
at given points. The market system makes it possible

for eggs to be there when the consumer wants them.

We wonder, sometimes, if there is a secret board

here in Washington that manages all of that. But

we find that there isn't.. It does work; the market
demand does create the response, and we get the service."
(May 15, 1978, before the Senate Judiciary Committee)

(2) Private Carriers. A recent study commissioned
by the U.S. Senate Committee on Commerce, Science and
Transportation shows that small towns are heavily reliant
on private carriage. And yet these carriers serve small
towns soley on their own initiative. Since they are
not regulated by the ICC, they have no "obligation" to
provide this service.

IT. Studies confirm that ICC regulation does not guarantee
small town service.

1. The ICC does not vigorously enforce the "obligation"
to serve small towns.

The ICC does not even know which companies have
authority to serve a particular point, much less which
companies are actually providing the service.

In the 44-year history of motor carrier regulation,
the ICC has never revoked a certificate on the grounds that
a carrier failed to provide small town service.

2. The ICC does not require carriers to serve all Eplnts
for which they have authority. Studles confirm that
carriers are not serving many of the points for which they
have authority and hence an "obligation" to serve.

For example, the Wyoming Public Service Commission
(PSC) examined the extent to which ICC-regulated trucking
companies meet their common carrier "obligation" to serve
towns within the predominately rural state of Wyoming. The
PSC selected 11 towns for study: Casper, Cheyenne, Cody,
Gillette, Jackson, Laramie, New Castle, Rawlins, Riverton,
Rock Springs, and Sheridan.

The Wyoming PSC found that on the average only
half of the carriers authorized to serve any one of these
11 towns were doing so.
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These abandonments go unnoticed by the ICC because
carriers simply stop providing service. Unless a shipper
complains, the ICC has no way of knowing that service has
ceased.

3. Service to small towns is profitable -- either in
its own right, or as feed to its overall operations.

(1) There is no evidence that major city service
cross-subsidizes small town service. Neither the rate
structure nor ICC rate regulation is designed to allow
excess profits on major city routes to cross subsidize
small town service. In reviewing proposed rates, the ICC
determines whether they are reasonable, or whether they
would give the industry excess earnings. The ICC does
not approve rate levels based on the commitment of carriers
to subsidize unprofitable service.

~(2)::.8tudies.prepared by:.the Department of Trans-
portatlon conclude that a lot of service to small towns 1is
being provided by common carriers who specialize in serving
smaller, rural communities.

According to interviews conducted with
management officials, these carriers serve in small, short-
haul, LTL markets which larger ICC. carriers have largely
negelcted in recent years.

Yet, these carriers were showing a net overall
profit of their books. According to a DOT study, these
carriers:

"succeed because they are specialists in
serving markets requiring the kind of
attention which appears to be uneconomical
for larger carriers to offer. In essence,
small carriers appear to be better equipped
to handle shipments in small markets because
their pickup and delivery service, as well
as terminal operations, are geared for
small LTL shipments, their managements
maintain close relations with customers, .
tight control over their organizations,

and pay close attention to changing market
conditions.

(3) . Other studies show that many large carriers
are avoiding small town service by entering into pooling
agreements with smaller. carriers.




Since 1971, the ICC has encouraged the
creation of formal "pooling arrangements" under which
local, short-haul carriers agree to provide pick-up and
delivery service to and from .certain points on behalf
of one or more long-line, interstate .carriers.

Pooling arrangements provide a mechanism
by which long-line carriers can retain operating rights
to smaller points without directly 'serving them. Many
long-haul carriers simply cease serving points which they
are theoretically obliged to serve.

This abandonment of service goes unnoticed
by the ICC because other carriers who specialized in
serving smaller points fill the service gap.

4. Existing regulation harms service to small towns.

o Route certificates for regular route, general
commodity carriers often specify the actual highway the
carrier must follow.

If a carrier leaves the highway to serve
a small town off the beatén track, he is vielating the
law.

o - Route certificates often specify that
carriers may not serve intermediate points between cities
authorized for service.

o Exempt haulers of agricultural commodites
are unable to fill their backhauls with other commodities
unless they can overcome severe regulatory restrictions.
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BROCK ADAMS MEMO,
SURFACE TRANSPOR-
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ACTION REQUESTED:

— Your comments
Other:

STAFF RESPONSE:
— lconcur.
Please note other comments below:

- No comment.

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a delay in submitting the required
material, please telephone the Staff Secretary immediately. (Telephone, 7052) -~
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THE WHITE HOUSE
WASHINGTON

January 19, 1979

MEMORANDUM FOR: THE PRESIDENT

FROM: STU EIZENSTAT 576,\/
SUBJECT: R Adams Recommendations on Surface Transpor—

tation Regulatory Reform

- In mid-December we received a lengthy options paper from
Secretary Adams concerning regulatory reforms for trucks

and railroads. We delayed forwarding this to you pending
recelpt of the Secretary's actual recommendations. Follow-
~ing a final round of consultations the Secretary has now
forwarded his recommendations concerning railroad regulatlon
(A summary of these 1s attached.)

These recommendatlons are currently under review within the
White House and will be presented to you for final decisions
later this month. We intend to use this period for further
consultation with the Congress, the Cabinet, and with affected
‘groups, especially rallway labor and shlppers

As you know Secretary Adams has delayed-submlssion'of his
recommendations on trucking regulatory reform in light of
the ongoing discussions with the Teamsters.. We plan to

. announce our nominees. for the ICC as soon as .possible,
followed by'presentation of legislation later in the spring.

Bob Strauss has recommended that before you make flnal dec1s1ons
on this proposal that you meet with a few truckers designated
by Frank Fitzsimmons. This meeting has been: scheduled for .
Monday, January 22. o :

_ DOT is alSo'preparing_an options paper'dealing with regulation
~of intercity buses. This should be complete by early February.



THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

JN 5190

MEMORANDUM FOR THE PRESIDENT

THROUGH: Mr. Rick Hutcheson
Staff Secretary

SUBJECT: Railroad Regulatory Legislation

On December 15, 1978, I submitted to you papers describing options for
the deregulation of the rail and truck industries. The .rail paper

proposed sweeping changes in railroad regulation and provided optional
legislative provisions in five important areas--rate flexibility, rate

bureaus, rate discrimination, mergers—and—abandonments+With—this memorandum,
I submit my recommendations as to these provisions.

The legislation I am recommending is based on a complete reassessment of

the current regulatory scheme. It would result in a more limited but

rational and efficient rail system. Prompt passage of this legislation

is, I believe, imperative if a healthy rail system is to survive without
- massive Federal subsidy. ‘

I also transmit the recommendations and comments received to date from
agencies to which we circulated the December 15th rail paper. Additional
agency comments will be forwarded as we receive them. We will be working
closely with these a urther develop the legislation.

Brock Adams

Attachments



THE WHITE HOUSE
WASHINGTON

January 19, 1979
BILL/RICK:

Re DOT Options Paper on Railroad
Regulatory Reform -- CL's Response

RR Deregulation should be a DOT issue.
Many Members fear that a moving out of
routes in their districts will be so
politically hot that it could be trouble.
The bill. could hurt: inflation & loss
of routes! Should be kept away from

the White House. (JF)
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MEMORANDUM FOR THE HONORABLE BROCK ADAMS
SECRETARY OF TRANSPORTATION

Subject: Reform of Railroad Regulation

Your memorandum of December 20 requested recommen-
AN dations on reform of railroad regulation and comments
on the DOT options paper.

In my view, our choices are between an even greater
Federal financial involvement in rail freight service or
a substantial reduction in the regulatory controls
currently imposed on railroads. I strongly favor the
latter course. In particular, I support granting the
railroads much greater flexibility in adjusting their
rates, freedom to abandon uneconomic lines, and greater
latitude in arranging mergers, intermodal operations,
and cooperative use of tracks and equipment.

These reforms would permit the railroads to reduce
their costs and increase their revenues and, consequently,
would work to increase the railroads' profits from their
persistently low levels. Over the longer term, the gains
to the railroads would result in a more efficient trans-
portation system, which would be beneficial to the economy
at large. In my opinion, these effects are a compelling
reason for reform of railroad regulation.

Reform of railroad regulation would also have some
benefits in terms of our concerns with inflation and
energy. First, by increasing the railroads' profits,
reform would work directly to reduce the demand for sub-
sidies. The President's actions to limit the Federal
deficit make this particularly important. Second,
higher rates of return are crucial if the railroads are
to attract the capital required to maintain and upgrade
their equipment and rights of way. This consideration
is significant in view of the Congressionally mandated
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conversions from o0il and gas to use of coal in elec-
tricity generation, which will increase the demands for
rail transportation.

I recognize that reform of railroad regulations
also has the potential for some unfavorable consequences
in terms of our policies on inflation and energy. How-
ever, I do not feel that these possibilities argue
against reform of railroad regulation. Carefully
structuring a transition period would make it possible
to accomplish reform of railroad regulation within our
policies on inflation and energy.

I have these general comments on the options:

o To the extent possible, it seems best to bring
the railroads under the laws and enforcement
procedures that prevail for the unregulated
sectors of the economy.

o0 Because of the possible impacts on inflation
and energy matters, it is important to relax
current controls gradually. While detailed
analysis might suggest otherwise, the five-
year period mentioned in the DOT options
paper seems reasonable.

o Several options offer a choice between
statutory guidelines and mechanical rules.
I would favor the mechanical rules, as they
reduce reliance on adjudicatory process
which causes significant delays and creates
uncertainties in business decision making.

I compliment you and your staff for providing such
complete and thoughtful proposals.

Anthony M. Solomon
Acting Secretary
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MEMORANDUM TO BROCK ADAMS
cey
FROM THE SECRETARY OF LABOR

SUBJECT: Comments on Regulatory Reform of Surface
Transporation-Rail Issues

Thank you for the opportunity to comment on the draft
options paper on deregulation in the rail industry.
Given the complexity of the subject and manner in
which the paper is drafted it is difficult to give
detailed comments on each of the options.

The structure of the options paper is to address a
series of issues ranging from the "proposed new
national transportation policy" -to "abandonment." I
believe it would be very helpful if the paper could
be structured to address certain generic issues and
provide options with respect to such issues. For
example, one could address the issue of the deregu-
lation "adjustment period" and discuss the pros

and cons of differing time periods, rate bands, etc.
under this heading. Similarly, alternative rate
setting procedures under a deregulated system including
the anti-trust, rate bureaus, notice, etc. could be
‘handled as a single issue.

In addition to structure, the options paper could be
improved by providing an economic analysis as to the
benefits and costs to be achieved by taking each major
option. This is extremely important. Specifically
efforts should be made to quantify the costs to the
groups which may face major adjustments, namely, labor
and captive shippers. A discussion of who should

or will pay these costs is also important.
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Finally, each major option should discuss more clearly
the major interest groups' positions along with a brief
reason for their position. As it is currently written,
several pros and cons indicate that "shippers" would be
for or "labor"™ would be against the option. This is
really not very helpful, particularly if not done on a
consistent basis.

Given the interests of labor in this subject, I would
appreciate your timetable and the next steps you
anticipate taking in this area.
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MEMORANDUM FOR BROCK ADAMS

SECRETARY
DEPARTMENT OF TRANSPORTATION
FROM: John P. White |
Deputy Director
SUBJECT: . Rafl Regulatory Reform

’

As you are aware from our budget "passback,® the Office of Hanagement
and Budget is extremely interested 1n the ratlroad regulatory reform
{ssue. We took that opportunity to discuss fully with you our view of
the "raflroad problem"--a problem which greatly {nvolves govermaent
requlation--so that our budget recommendations would fit within a
broader fremework and make sense not just as budget recunmendatioas
but as sensible transportation policy.

I am gratified to see that by and large the Department a s with the
{dez that “"sweeping changes 1n railroad regulatory legislation® are
needed as you stated in your December 15 memorandum to the President.
He also agree with your assessment that rail regulatory veform legisla-
tfon should wove as quickly as possible. 1 apprecfate the opportunity
to comment on your specific proposals and options before you =ake your
final recosruendations to the President. Kevertheless, I will, of
course, be called upon to give advice to the President {n the eourse
of Executive Office review once the Staff Secretary receives the
Department's final proposals.

Before discussing specific regulatory refors 1ssues 1 wish to ghare
with you OME's four basic objectives.

1) ¥e want to move as quickly as possible to give o
regulatory relief to the financially troubled -
raflroads--particulary ConrRa{l--to avoid more

" Federal subsidies 1f possible. Even cosplete
deregulation may be oo late for ConRafl 1f 1t
has to wafit 5 years for deregulation to occur.



'2) e want to solve the "captive shipper problen
' . (which may be sore a problem of parception than
of fact) in a way that prosotes effective compe-
tition where none exfists today. However, we
belfeve that provisions for the rare case of
truly captive shippers should not {apede deregu-
Jatfon where the shipper {s not captive. New
market entry techniques {n the captive ghipper
situation seem more pro@ising to us than trying
to regulate maxieum rates to achieve this goal.

3) Where possible, the standard for rail reform
should be to place the railroads on the same
competitive, economic footing as most other
{ndustries.

4) The result of deregulation should be the
cessation of Federal subsidies 1n any form to
the raflroads after a transition perfod.

In order to achieve the first objective we are concerned about the

pace of the transition perfod. As 2 wember of the USRA Board of ro
Directors I am sure you are aware that ConRafl may need to be able

to price 1tself out of losing 1i{nes of business within the next 2 or

3 years {f 1t 1s to have a realistic chance to become profitable. Our
“passback” proposal assumed that ConRail might be deregulated before

other raflroads due to {ts unique financifal sftuation. The problem

with that proposal, which we realized at that time, was that we cannot
eas{ly construct and maintain entirely different regulatory gsysteas for
different raflroads.

Hevertheless, we belfeve 1t might be possible to treat ConRail or

other raflroads differently tn one vespect. Your three options for
dealing with max{eun rate regulation {magine a transition perfod

during which a zone of reasonableness expands. Within this zone rates
would be totally free of regulatory control. We belfeve 1t would be
possible to increase the size of that zone more quickly for a 1i{mited
number of raflroads. In return for this priviledged treatment, we

believe ConRafl (or any raflroad seeking accelerated deregu1ation)

should be required to sell trackage rights to other railroads and

shippers as protection against monopolistic abuses. In all other

respects 1t would be trezted as any other railroad. 1f DOT thinks

we cannot or should not treat any raflroad differently, we would o
recommend to the President that the sfze of the zone of reasonableness
and the rate at which 1t expands must be adequate to meet ConRafl's

;aeeds



The best solution to the captive shipper {ssue we canvrvccsmend at
this time would be to submit {rresolvable raflroad-shipper disputes

about rates outside of the zone of reasonableness to binding arbitra-l_.}=": .

tifon. The ardbitrators would make three findings:

1) Is the shipper captive? If not, the shipper
would bear the costs of arbitration and would
not be given any rate relfef. If the shipper
{s captive, the raflroads would bear the cost
of arbitratfon. A fairly strict definition
for determining “captivity” would be written
i{nto the law such as those suggested {n your
options paper. :

2) Could another raflroad, or the shipper {tself,
be able to provide effective competition to the
{ncumbent carrier under a trackage right agree-
ment or by acquisition or construction of a new
rail 1ine? 1If so, the law could authorize
acquisition, construction or the mandatory sale
of trackage rights for 2 reasonable fee and for
a reasonable length of time.

3) If effective competition could not be provided,
the arbitrators would set a reasonable maximum
rate which covers the fully allocated cost of -
providing the service including the cost of
capital. We have no preference for any particu-
lar formula that might be devised to guide the
arbitrators and make their job less complex.

As you stated in your Decester 15 and 20 semoranda, "...1t 1s very
difficult to have Just a 1ittle vegulation.” Ue believe the system
outlined above is the best way out of that dilemma. A gystem of
arbitration would encourage raflroads and shippers to agree on rates
and services as {n other unregulated markets. The truly captive
shipper would have an effective threat of going to arbitration and
getting new entry through trackage rights, acquisition or construction
for 1tself or another raflroad. This threat would, in most cases,

counterbalance the raflroad's market power. The marginally captive —-- -

shipper who could, with a 1ittle inftfative, find other competitive
carriers would be discouraged from holding out for arbitration by
strict decisional guidelines and the probabi1ity of having to bear
the costs of arbitration. Assuming that the number of truly captive
shippers 1s small and that the pressures for settlezent great, we
expect that the actual use of arbitration and/or mandatory trackage
rights would be small. As further {nsurance against monopolistic
behavior, at the end of the transition period we would require all
raflroads to make trackage rights available at reasonable rates.
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In general, for the other proposals and options presented In your
paper, we prefer to see the max{mm possible deregulation package

roposed in the President's legislation. e would 1ike to esphasize,
.gowever. our understanding that the common carrier obligatfon (Issue e
9) would be restricted to providing service at rates.-which presumably -
would be deregulated in all but a few cases. If ratlroad rates were - . -
not deregulated as extensively as we hope, the common carrfer obliga- . . : -

tfon should be elfminated coapletely or soczehow restricted to markets
in which railroad rates provide adequate profits.

" Ne look forward to receiving DOT's final recozmendations on rail

deregulation and we anticipate ecarly submissfon of the csaparable papers
on deregulation of the truck and bus industries.
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MANPOWER,
RESERVE AFFAIRS
AND LOGISTICS

Honorable Brock Adams
Secretary of Transportat:
Washington, D. C. 20590

Dear lr. Secretary:

This is an interim reply to your recent memorandum to Members of the
Cabinet, subject: Regulatory Reform of Surface Transportation - Rail
Issues.

The Department of Defense is one of the nation's largest shippers and
has a vital interest in the future of the railroads. It is uniortunate

that we were not a participant in your irnteragency railroad deregula-
tion effort.

e support your initiative to create a viable rail industry with wmini-
-mum Government controls. However, we must insure that any changes
preserve a national rail transportation system capable of meeting deiense
peacetime, contingency, and mobilization requirements. e rely heavily
on your leadership and on the Interstate Commerce Cormission to insure
tnese national defense requirements are cet.

You will be provided more details on our position by January 10, 1979.
ile look forward to becoming an active participant in your future initiatives.

Sincerely,

Pidhd Py

‘Richard Danzig
Acting Principal Deputy _
Secretar of Defense (MRA&L).
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The Honorable Brock Adams
-Secretary of Transportation
Department of Transportatlon
Room 10200

400 7th Street, S W. :
Washington, D.C. 20590

;v. L . Re: Rail Deregulation Options Peper

e
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Dear Mr. Secretary: Ve

This letter responds to your December 20, 1978 letter
inviting comments on the approaches to railroad regulatory
reform outlined in the Options Paper attached to your

s letter. Our comments are based upon the experience the
i~ Commission acquired in the railroad rate bureau proceedings
v and the market dominance proceeding as well as our general
expertise in competition questions. We think the Options
Paper generally presents an excellent range of choices for
making railroads more effective competitors. The purpose
of this letter is to indicate which options we believe
should be recommended to the President.

Maximum Rate Regulation

We favor a continuation of limited regulation by the
Interstate Commerce Commission ("ICC") of maximum rates

: because railroads do not face effective intermodal competition
; " for certain important commodities, e.g., coal away from the
¢ Mississippi River. Thus, we do not favor Option A, elimina-
- . tion of ICC maximum rate regulation, and do recommend Option
B, which delineates a careful approach to defining circum-
stances in which railroads have market dominance. We do
not favor Option C, which would require a triannual census
of transportatlon of every commodity on a state-by-state
basis, as it is impractical and expen51ve. (See p. 9 of
the Options Paper.)

— v, sudaca A - T T T e R R T
s . . ; . ikl
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Minimum Rate Regulation .

We agree that the ICC's authority over minimum
rate regulation should be ended; however, we disagree.
with the proposal that the test for determining whether
-a rate is unlawfully low should be whether the sale 1s<_

at "unreasonably low prices for the purpose of : '
destroying competition or eliminating a competitor." */
The statute from which this language has been copied

is a criminal statute which does not permit private
rights of action. **/ Because few cases have been ,
instituted under this statute its contours are unclear. ***/
Thus, a better way of achieving the intent of the

Options Paper--that predatory pricing in the railroad
industry be governed by the same standards used in the

rest of the economy--would be to leave the task of '
preventing predatory pricing to antitrust enforcement

under all the existing antitrust laws, which collectively
embody more sophisticated tests for predatory pricing. ****/

*/ The quoted section in the Options Paper is not
from the Clayton Act, but is Section 3 of the Robinson-
Patman Act. 15 U.S.C. § 1l3a.

::/ Nashville Milk Co. v. Carnation Co., 355 U.S.
373 (1958).

*kx/ The constitutionality of this statute was upheld
over the dissents of three Justices who believed the
statute to be unconstitutionally vague. U.S. v. National
Dairy Products Corp., 372 U.S. 29 (1963).

sx*%x/ See the Commission's recent decision in Borden, Inc.,
F.T.C. (1978), for an example of a concrete and

objective predatory pricing test which is appropriate

under the circumstances of that case, which involved a

charge of monopolization. Other tests have been used in

different situations.
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Removal of ICC regulation over maximum rates, or
drastic curtailment of ICC maximum rate regulation--a -
major facet of the Options Paper--would be inconsistent ..
with the continuation of rail rate bureau antitrust
immunity. As Consolidated Rail Corporation recently
stated: = - - B : S

. The existing collective ratemaking .

- process seems incompatible with a
system of free market pricing. If =
this is indeed the case, Conrail
does not believe it can continue
to participate in this collective
ratemaking system while simultaneously
advocating that society should place

" greater reliance on the free market

- to determine price and service '
levels. */

Moreover, the innovative pricing goals of the
Railroad Revitalization and Regulatory Reform Act of
1976 ("4-R Act") have not yet been realized. This is
largely due, we think, to rate bureaus and the cartel
mentality they engender. Similarly, the goals of the
proposed rail regulatory package may never be achieved
unless antitrust immunity for rate bureaus is - eliminated.

Not only is application of the antitrust laws to
railroad ratemaking desirable, it can be accomplished
: without unduly complicating the ratemaking process.
. Single-line ratemaking will not be impeded by the removal
3 of the rate bureaus' antitrust immunity. **/ Furthermore,

E */ Comments of the Consolidated Rail Corporation in
. Section 5b Application No. 3, Eastern Railroads-Agreement
7 (Nov. 20, 1978).

**/ We strongly disagree with the assertion that ending

: : antitrust immunity would delay ratesetting (Options
¥ Paper at 14). 1In fact, current rate bureau procedures
¥ make impossible quick response to intermodal competition.
; - For example, the Western Rate Bureau wants to continue

its 120-day notice provision for making rate changes.

Verified Statement of T.M. Curley at 21 in Section 5b
'~ Application No. 2, Western Railroads-Agreement (Nov. 20, 1978).

N i 4 s LS T S SPOT WG
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- ICC regulation of minimum rates should cease

- immediately. There is no public interest in phasing

in a rate floor so long as carriers are prohibited from
pricing predatorily by the existing antitrust laws ‘
which prevent predatory pricing. If predatory prices -
are ruled out, well-run railroads will not initiate .
unprofitable rates. If a railroad can profitably sell

" its services more cheaply and has legitimate business .

purposes for doing so, the publlc interest 1s best
served by allow1ng it to do 80.

Rallroad Rate Bureaus

The Commission agrees with the principle enunciated
in the proposed new preface to the Interstate Commerce
Act that there should be "[m]aximum reliance on competi-
tive market forces. . . ." */ Thus, we strongly favor
the immediate ellmlnatlon of antitrust immunity for
railroad rate bureaus because of the anticompetitive
effects of rate bureau price-fixing. ‘

Rate bureaus have fostered excess capacity. This,

'in turn, raises operating costs and leads to an inappro-

priate gquality of service to rail users. By maintaining
uniform rates for all routes between any particular

two points, even where the different routes have different
costs, rate bureaus prevent the market from allocating
traffic among competing lines in an efficient manner.
Thus, the rate bureaus' uniform pricing policies cause

" underutilization of the most cost-effective routes,

overutilization of less efficient routes, and the mainte-
nance of excess capacity. In sum, rate bureaus have
played a major role in causing the economic pllght of the
railroads. 4

*/ Page 1 of the Options Paper.
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in the vast majority of interline situations, */ and
perhaps in all of them, rates can be established con-
sistently with the antitrust laws. If it develops,
however, that there are instances in which joint
ratemaking might violate the antitrust laws, such ,
violations can be avoided through the railroads' imple-
mentation of combination rates. The benefits that =
will be derived from universal competitive ratemaking =
will far outweigh any increased transactional costs

that may be associated with the utilization of combina-
tion rates. Moreover, interline service itself could -
be eliminated in those instances through 1ncreased
reliance on trackage agreements.

In sum, a weighing of the anticompetitive effects
that would result from continuing antitrust immunity for
joint-line rates against the possible problems associated
with making joint-line rates in the absence of antitrust
immunity leads us to oppose Option A, which is similar
in most respects to the ICC's interpretation of the 4-R
Act. We also oppose empowering another agency to grant
antitrust immunity (Option B). Finally, Option C--having
the Department of Justice issue advisory memos--may provide

*x/ There is no serious dispute that railroads with no
competitive overlap between their joint-lines and any
of their other lines, e.g., end-to-end connectors, can
interline without fear of antitrust suits. Even where
competitors make joint rates there is no reason to
assume, absent price-fixing between the competing lines,
.that the railroads would be vulnerable to continued
antitrust suits. First, because the alternate competing
routes generally offer different services and have
different cost characteristics, if rate bureau uniform
~pricing practices did not exist, one would expect
different prices on the different routes. Even if the
prices of the alternate routes were similar, the
existence of discussions on the joint-line rates does
not mean that an antitrust suit would necessarily succeed.
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useful advice in limited situations. However, this
option is not likely to mollify the railroads, parti-
cularly since the advice would not be any more binding
on a court in. a case brought by a shipper than are the
Department of Justice's existing business review
letters or the FTC's advisory opinions. Thus, we

- also oppose Option C, as it does not constitute a
real alternative to elimination of antitrust immunity
and the railroads will severely criticize it on that
basis. ' ' - , : e

Mergers and Acquisitions of Control -

We favor Option A. Although we recognize that
there is excess capacity in the railroad industry, and
that there is therefore some sentiment in favor of a
more permissive merger rule than Section 7 of the
Clayton Act, we think your proposal on consolidation,
trackage agreements and market swaps will, over time,
solve that problem. Moreover, railroads would be.
afforded much greater certainty by having mergers
adjudicated under Section 7 than would be the case if
Option C were adopted.

We congratulate you on a thoughtful and generally
sound analysis of a subject of major significance to
By direction of the Commission.

the country.

Carol M. Thomas
Secretary
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