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IV. OPTIONS 

Many alternative reform proposals .can be suggested. However, the 

issues can be grouped into three comprehensive options. Administrative change 

at the ICC would continue under each of the three options. 

Option 1. Phased Total Deregulation: 

r 

Deregulation would take place over a transition period of, say, 

five years, in order to permit shippers to adjust their freight distribution patterns 

and seryi�e requirements and to offer carriers an opportunity to redeploy 

their equipment and other assets. The legislation would schedule important 

intermediate steps toward total deregulation during the transition period. 

At the end of the period all distinctions between the types of carriers would 

disappear. 

1. Features 

a. Entry/Exit 

This option would completely eliminate the Commission's authority 

to prescribe conditions of entry or exit for the industry after a transition 

period of, say, five years. At that time, all applicants would be allowed into 

the industry once certain basic safety, insurance and financial requirements 

were satisfied. During the transition period the legislation would require 
. .  

the Commission to place maximum emphasis on competition; shift the burden 

of proof in entry cases from applicants to protestants; and allow a carrier 

into the industry once it had secured shipper support or proposed a Jower rate 

and/or a new freight service. 

b. Certificate Restrictions 

For established carriers, this option envisions the gradual re�oval 

of all commodity and route restrictions during the transition period, although 
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'the most unproductive of these restrictions would be eliminated immediately. 

c. Rates and Rate Bureaus 

Collective ratemaking would be prohibited and rate bureaus would 

no longer be exempt from antitrust immunity (i.e., repeal the Reed-Bulwinkle 

Act). After five years, the Commission would be prohibited from setting 

maximum and minimum rates. Transportation charges would be set by market 

forces, although legal prohibitions against truly anticompetitive pricing behavior 

would be enforced under antitrust statutes. Until there was complete deregulation 

of truck-entry, an extended no-suspend pricing zone would be instituted. 

Special procedures would be implemented to handle rate requests outside 

the zone. This transitional ratemaking framework would allow both carriers 

and shippers the opportunity to adjust their distribution and service patterns 

to the new market-oriented environment. The phased removal of rate regulation 

for trucks would coincide with the deregulation of operating and rate regulations 

for rail carriers. 

d. Mergers 

After enactment, all responsibilities for both intra-industry and 

intermodal mergers would be transferred to the Department of Justice and 

the Federal Trade Commission. The same competitive standards that apply 

to other sectors of the economy would then be applied to the trucking industry. 

e. Contract Carriers 
' .  

During the transition period, contract carriers would be granted 

common-carrier authority if they so desired. They would also be able to enter 

into contractual arrangements with any number of shippers they desire, as 

long as they provide dedicated or specialized service. After the transition, 

'they would be deregulated in the same manner as common carriers • 
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f. Private Carriers 

This option includes permitting privat� carriers to trip-lease and 

provide transportation for majority-controlled corporate subsidiaries during 

the transition period; at the end of the period all restrictions would be removed. 

g. Owner-Operators 

Owner-operators would immediately be allowed to lease their 

services and/or equipment to private carriers. Commission leasing restrictions 

which curr:ently impair the ability of owner-operators to solicit and transport 

regulatea traffic would gradually be removed. By the end of the transition 

period;these independents would then be allowed to solicit and transport 

any freight they desire. 

h. Freight Forwarders 

The operations of freight forwarders are closely tied to those of 

trucks, especially LTL carriers, against whom they compete in many aspects 

of their operations. For these reasons, the deregulation of trucks must be 

accompanied by the deregulation of forwarders. 

i. Securities 

The Commission's responsibility for regulating truck industry stocks 

and securities would be transferred to the Secuities an? Exchange Commission. 

2. Strategies 

There are two basic approaches to achieving total phased deregulation. 

Strategy A. Remove all restrictions on all categories of carriers 

simultaneously over a transition period. No distinctions would exist in the 

legislation between types of truckers or categories of traffic. This approach 

is simplest to formulate, to draft, and to explain. It focuses the attention 

of Congress and the public on the entire industry, and it minimizes the possibility 

that during the legislative debate powerful interest groups (i.e., organized 
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labor and the "industry," presently dominated by the large LTL carriers) will 

deflect the thrust of the legislation away from that part of the trucking industry 

most in need of regulatory reform (L TL operations). 

Strategy B. Draft legislation around the TL and L TL distinctions 

presented in this paper. Complete removal of entry and route restrictions 

for TL carriers could be recommended after a very short transition period 

of perhaps 6 months. Some constraints on rate flexibility for TL carriers 

would be imposed until restrictions affecting the ability of rail carriers to 

compete effectively were relaxed. This more rapid deregulation of TL carriers 

might be appropriate because of the economics of TL operations, the extent 

. of intramodal and intermodal competition already existing in that segment 

of the industry_., and the Commission's more lenient entry and ratemaking 

policies for regulated TL carriers. Legislation in this form would also help 

alleviate shipper concerns over rail deregulation, particularly in the area 

of branchline abandonment and possible perceived anticompetitive rail practices 

after deregulation. TL carriers compete directly with rail carriers in many 

areas, and a complete easing of entry and pricing restrictions would help promote 

the efficient substitution of freight traffic between the modes while allowing 

more competition into certain markets now relying substantially on rail transportation. 

Moreover, this approach builds on the momentum already begun by the ICC 
) 

in the area of TL deregulation. 

For L TL carriers a more gradual relaxation of all entry and current 

operating restrictions would take place. This transition period would last 

up to five years. The slower conversion to deregulation for L TL carriers might 

> ·�. • -• 0 ....... l• ....,, ···----.-· '<' o' '.f'�� ·-•'' '",; - ;.;_• � •-,·:_-• -.....----.... • oo •',- A • o • -· -, 

-23-

-
�

·

-

:

-

-

·
-

-
-

-

-

---

-

-

-

�

�

,.

_
-

� 

............ 

-
. . .  _ ._ .. _ __ --

., 

_
_

_
_ 

-

-
-

... 

-

-

--- ·
·

-

� 
---�..: . 



be appropriate because of the more extensive capital investment needed for 

L TL operations and the longer time needed for both carriers and shippers 

to adjust their business operations to altered market conditions • .  
In either approach, State regulations, if any, which affect interstate 

traffic would have to be reviewed and possibly preempted to achieve the maximum 

benefits available from total reform. 

3. Arguments For and Against 

Pros 

Cons 

• -Option I offers the greatest overall anti-inflationary benefits. 

A proposal in this form is the easiest to understand and the best 

vehicle for subsequent discussion and education. 

This approach allows the greatest leeway for bargaining purposes. 

We can always accept less if our original proposal seems unattainable. 

Such an approach clearly defines the new market environment for 

carriers and shippers; consequently, such an approach minimizes 

uncertainty over future "rules of the game" and allows all parties 

to adjust to the new system. 

This approach is consistent with the recent reforms in aviation. 

Such a framework is not piecemeal, and does not rely upon ICC 

review and interpretation. 

> .  

Opposition for this proposal is very substantial, and will come from 

carriers, labor, and shippers; however, many large shippers will support 

it. The preference of many parties is for reform, not total deregulation. 

Carriers and some shippers will advance arguments of chaotic competition 

and the potential for anticompetitive practices absent regulation. 
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The teamsters will argue that safety and their wages will suffer. 

It may be difficult to enlist consumer support since the benefits 

to the individual consumer may be quite small, although the overall 

national benefits could be quite significant. There may be no early 

dramatic results from ICC-initiated reforms comparable to the airline �- _ 

experience to bolster the deregulation argument. 

If the proposal is seen as too radical, we may lose the opportunity 

for a realistic hearing and support from more moderate groups. 

• There are gaps in the data and relevant studies to confirm the magnitude 

of the benefits to be derived from the proposed changes. 

• The proposal provides limited ability to monitor the industry and 

correct any short-term economic dislocations that arise for carriers 

shippers, or communities. 

Option 2. Substantial Deregulation Through Selective Legislative Change 

This option would immediately deregulate TL carriers but, during 

a short transition period only relax many of the current restrictions on L TL 

carriers in the areas of entry/exit, rates and operating restrictions. The ICC 

would retain certain jurisdictional authority in these areas, however. A regulatory 

framework would continue to exist for resolving shipper concerns and a common 

carrier obligation for L TL carriers would remain. 

1. Features 

a. Entry/Exit 

Except for financial, insurance, and safety requirements, all entry 

and exit restrictions would be removed for TL carriers after a short transition 

period. For LTL carriers, entry standards would be redefined legislatively 

so that the Commission would be required to place maximum emphasis on 

promoting competition within this sector of the industry. The legislation 
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would also shift the burden of proof in all entry cases, and allow carriers into 

the industry when they have shipper support to propose a lower rate and/or 

different type of freight service. 

b.- Certificate Restrictions 

For TL carriers, all commodity and route restrictions would be 

removed over a short transition period. The most burdensome route and operating 

restrictions would be removed immediately for LTL carriers, and these carriers 

would be_granted a certain amount of flexibility to enter/exit markets without 

ICC review and approval. 

c. Rates and Rate Bureaus 

Collective ratemaking would be abolished, and rate bureaus would 

lose their anti-trust immunity. For TL carriers, no maximum or minimum 

rate regulation would exist after a transition period sufficient to allow rail 

carriers the ability to compete. Normal anticompetitive pricing provisions 

would exist for aU carriers. For L TL carriers, the Commission would still 

retain the authority to set minimum and maximum rates for rate proposals 

outside a "no-suspend'' pricing zone. Special provisions could be drafted for 

the Commission to grant new or additional authority in those instances when 

a carrier proposed a rate request in excess of the no-suspend zone. 

d. Mergers 

All authority over mergers would be transferred to the Department 

of Justice and Federal Trade Commission. 

e. Private/Contract Carriers and Owner-Operators 

Restrictions on dual operations and the number of shippers a contract 

carrier can serve would be removed. Private carriers would be granted easier 

intercorporate transportation provisions and access into the for-hire trucking 

sector. Easier leasing arrangements for exempt carriers would allow some 
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additional, but not complete, participation by those carriers in regulated traffic. 

f. Forwarders 

Substantially reduced entry requirements for L TL carriers, combined 

with total deregulation for TL carriers, would place L TL carriers at a considerable 

competitive disadvantage. This circumstance will, presumably, encourage 

LTL carriers to undertake more competitive pricing policies while they seek 

to offer more innovative services. These market incentives would encourage 

shippers to consolidate their shipments for the purpose of purchasing unregulated 

truckload-service. Freight forwarders would become increasingly important 

under thfs option, and they would also be deregulated as a means of encouraging 

competition. 

2. Arguments For and Against 

Pros: 

Cons: 

Option 2 offers many of the benefits of Option 1. 

Opposition may not be quite as vocal for this proposal. The option 

could be characterized more as reform and not "a destruction of 

the whole system." 

It allows additional time for monitoring the changing situation, 

conducting additional analysis, and correcting any economic dislocations. 

The proposal would still encompass a very substantial amount of 

opposition. It goes well beyond anything the AT A, Teamsters, or 

many of the shipper groups wish although many larger shippers might 

prefer total deregulation to a partial approach. 

It relies upon some administrative discretion to implement 

certain reforms and could be frustrated by an uncooperative ICC. 

Because of this the anti-inflationary benefits are Jess certain. 
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of the three options to pass. 

Cons: 

• Many of the benefits are uncertain because implementation relies 

to a great extent upon administrative discretion, and could be frustrated 

by an uncooperative ICC. 

• Maximum uncertainty makes it difficult for carriers and shippers 

to adjust and plan, and also creates the maximum incentive 

to fight and not to adjust to the changes. 

• It could be viewed by critics of regulation as a withdrawal from the 

Administration's commitment to deregulation • 

• There will still be opposition, and little may be achieved for the 

legislative effort. 

• 
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V. DISCUSSION OF ANTICIPATED ARGUMENTS AGAINST DEREGULATION 

There will be a number of arguments advanced against any deregulation 

effort, some based on legitimate concerns and some with little foundation. 

After 43 years of regulation, there are understandably uncertainties about 

substantive changes in the system. The arguments have to do with fears of 

industry "chaos", destruction of certificate values, deterioration of service 

to smal(c]:>mmunities, reduction in industry safety, increased industry concentra

tion, adverse effects on labor and the environment, and predatory and discrimina:. 

tory carrier practices. Finally, the argument is addressed that no change 

is needed because an enlightened ICC is already granting 97% of new applications 

for entry. 

It should be kept in mind that all these arguments will be raised no matter 

which option is chosen. We have analyzed these arguments and either assess 

their validity or indicate how they might be addressed in a legislative proposal. 

The evidence on many of these issues is sometimes anecdotal and sometimes 

based on empirical studies. The data base is limited, and because of the complexity 

of the industry, analytical efforts have not countered all the arguments completely. 

Because of these problems some of the arguments in favor of deregulation 

have been based on theoretical economic analysis rather than empirical evidence 

or case studies. 

1. Chaos in the Trucking Industry Perhaps the most pervasive argument 

which will be raised against trucking deregulation is that it will result in "chaos"; 

that is, excessive volatility of freight rates and very high turnover of carriers. 

There is little reason to expect significant and prolonged disruption, however. 
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There is likely to be more turnover of carriers then at present, both 

among new entrants and inefficient firms already i:f1 the industry.. However, 

small businesses in all industries experience failures. This in itself may not 

be undesirable, because the alternative requires both prohibiting individuals 

from entering and having a chance to succeed, and protecting the least efficient 

ones. 

Everything we know about the trucking industry suggests that turnover 

will not pose a serious problem of disruption. First, unregulated or significantly 

less reg':ll�ted intrastate markets such as New Jersey function well without 

regulation.15 Second, private and exempt trucking exist without ICC entry 

and rate regulation. Both sectors function relatively well, do not have abnormally 

high turnover rates and have maintained their market share over time. Third, 

the ease with which trucking capital can be shifted from one market to another, 

or disposed of in the well-functioning second-hand equipment market, substantially 

reduces the potential harm from whatever carrier failure does occur. Fourth, 

there is no evidence of chaos in the TL sector of the trucking industry which 

is largely unregulated, and entry into the LTL sector will still be somewhat 

limited by the heavier capital requirements. Fifth, the allegedly chaotic 

conditions of the 1930s, which are at the root of today's concern over chaos, 

reflected the massive unemployment and consequent lack of other opportunities 

during that period. The industry today is substantially larger, more mature 

and more stable, and the disastrous economic conditions of the Great Depression 

are not likely to recur. Finally, because deregulation can be phased in over 

a period of time, any disruption can be softened. 

2. Erosion of Carriers' Certificate Values In many cases, prospective 
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and existing carriers have purchased the operating rights of others, rather 

'than go through the lengthy certification process before the ICC. These operating 

rights, or certificates, are often traded at substantial prices.
16 

Their value 

is largely, but not entirely, due to restrictive ICC entry policies. Established 

-truckers will argue that deregulation will destroy these certificate values 

end that this would be unfair to present holders, particularly those who may 

have recently purchased certificates at substantial sums, and others who had 

planned to sell them off as a retirement nest egg. 

There are a variety of views on the current value of certificates. Sources 

in the fi_n�ncial community and in the trucking industry indicate that in the 

past few months_ the market value of certificates has dropped substantially. 

This may be attributed to the ICC's recent attitude toward entry and rate 

increases, as well as publicity and uncertainty about possible future truck 

deregulation. Several years ago, before ICC reform initiatives, the Council 

on Wage and Price Stability estimated industry-wide certificate values to 

be in the range of $3-4 billion.
17 

Book values are estimated to be approximately 

$600 million for all carriers.
18 

To the extent that certificate values reflect restrictive ICC entry policies, 

/ . 

/ 

deregulation would eliminate or at least greatly reduce them. However, certificate 

values probably also partly reflect what would in other industries be called 

"goodwill." Goodwill is the value of the firm as a going concern with established 

customers and market position. In certain instances the value of the firm 

will increase after deregulation, since the host of regulatory restrictions which 

handicap carrier efficiency will be eliminated. Carriers will have flexibility 

to a dapt to market conditions, to exploit market opportunities freely, and 
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to expand or contract to optimal size. The overall efficiency of the industry 

is likely to increase. Many of these factors should act to offset the decline 

in that portion of certificate values which is due to monopoly restriction. 

The net eff�ct should vary widely from firm to firm. Those firms which are 

severely hampered by certificate restrictions today are likely to experience 

a substantial appreciation in the overall value of the firm. However, less 

efficient firms will be di�advantaged. 

The net effect of these changes should be for investors to base their 

·investment decisions on the true economic value of the carrier rather than 

on the inflated earnings made possible by restrictive ICC policies. To some 
' 

extent this change is already taking place as investors are placing less reliance 

on certificates as collateral for loans. 

For reasons of equity, however, the problem of depreciated certificate 

values may have to be addressed in any deregulation legislation. 

3. Small Communities Some shippers and regulated truckers argue that 

small communities receive good trucking service as a result of the existing 

regulatory ststem. They argue that ICC practices encourage carriers to subsidize 

service to small communities by their greater-than-normal earnings in other 

markets. A variation of this argument is that large shipments subsidize unprofitable 

small shipments, and many of these small shipments gq to small towns. It 

is also argued that deregulation will end this cross-subsidy and therefore cause 

a deterioration in small community service, or cause rates for small communities 

to increase. 

There is, however, no economic evidence to support this argument. 

There is theory and little fact, and there are good reasons to believe the theory 

-33-



is wrong. First of all, regulated service to rural areas is far from satisfactory 

now in many cases. Studies conducted by state and regional authorities
19 

indicate that under the present system service is often quite limited to rural 

areas; often only one or two carriers serve a particular small community. · 

Second, even if this cross-subsidy is desirable, the current regulatory system 

contains no mechanism to ensure that it actually occurs. In considering rate 

proposals, the Commission merely reviews the request to ensure that industry 

earnings-will be appropriate. There is no quid pro quo between the Commission 

and the individual carrier to require that any excess earnings on certain routes 

will be used to subsidize unprofitable small community service. It is also 

a mistake to believe that it is the same carrier which always serves both the 

rural and non-rural routes. Rural routes are in many instances served by carriers 

operating only in those areas, and cross-subsidy is impossible in these cases. 

Morever, the Commission has very limited tools to assure even minimum 

service to the small communities listed on a carrier's certificate. The law 

does not provide the Commission with authority to regulate scheduling. Even 

though a carrier is obligated to serve a particular community, it is free to 

reduce the level of service it provides to a community to the minimum required 

by its common carrier obligation. Under the present system, the carrier has 

every incentive to avoid serving markets which it feels are unrenumerative 

and there is little to stop him. In fact, although the Commission may investigate 

service performance after receiving complaints from shippers, the limited 

size of the Commission's field force and its need to enforce other ICC regulations 

reduces the enforcement credibility of the common carrier obligation. The 

enforcement problems in this area have been well-documented by Congressional 



and state studies. 2° For instance, a study by the Public Service Commission 

of Wyoming
21 

found that only half the carriers authorized to provide small 

community service actually did so. 

Third, service to small communities can be profitable. It should not 

be overlooked that many small communities rely upon unregulated agricultural 

haulers to deliver their necessary fruits and vegetables, and a USDA study
22 

shows this segment of the industry to be relatively stable and prosperous. 

Another DOT study
23 

of regulated small carriers serving rural areas found 

that this service could be profitable, especially where the carrier tailored 

his operation to the needs of the small community environment. The Senate 

Commerce Committee funded an independent study which found that 7 5 percent 

of the carriers serving small communities believed that the business was "desirable." 

This figure jumps to 93 percent for the larger small communities with populations 

between 10,000 and 25,000. The study concludes, "Predictions of wholesale 

elimination of service to small communities following deregulation are completely 

unsupported by the data •••• Rather, it appears that service to small communities 

would not deteriorate and might, in fact, improve under deregulation."
24 

Change in the regulatory system could improve service to small communities 

by allowing freer entry into routes, by allowing the agricultural exempt carriers 

to carry regulated goods back to the rural areas, and by allowing selected 

rate increases to attract additional service where appropriate. 

4. Safety Many groups, including the ATA and the Teamsters, have 

argued that deregulation will have an adverse impact upon the safety of trucking 

operations. They argue that deregulation will bring increased competition 

and that one of the ways that carriers will attempt to trim their costs to 
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compete will be to cut back on their safety expenditures. They have also 

argued that a by-product of the certification procedure is an identification 

system, with names, addresses, and scopes of activities. This system makes 

it easier to spot problems and locate offending carriers, and it is alleged 

deregulation will end this system. 

The evidence is inconclusive that a change in the regulatory system 

will cause increased safety problems. Furthermore, there are several reasons 

to believe that deregulation will not adversely affect carrier safety. First, 

large segments of the moto,r carrier industry today operate without certificates. 

Extensive analysis of the available data by several Federal agencies provides 

evidence supporting both sides of the safety issue, but does not conclusively 

demonstrate that non-regulated truckers are less safe than regulated truckers. 

Cutting safety expenditures does not necessarily save money, nor does cutting 

such corners as hours of service. Such cuts cause accidents and accidents 

cost money. There is little reason to believe that truckers would engage in 

unsafe activities which might jeopardize the critical components of their 

businesses- their drivers, their trucks, and their customers' cargo. 

Second, the ICC does not regulate the safety of trucks, just as the CAB 

does not regulate the safety of airlines. It is the DOT that has the broad 

safety authority to regulate truckers. Economic regulation and safety regulation 

are separate but, in some respects cooperative functions under the present 

system. DOT does not rely upon the ICC regulatory process to ensure the 

safe operations of truckers. The ICC, however, does make use of DOT safety 

information in considering carrier requests for operating authority. It would 

be a mistake to rely upon an economic regulatory system to guarantee safety. 
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The present ICC system does not guarantee profits to each and every carrier, 

nor does it earmark profits for safety expenditures. In the end, there must 

be a separate safety regulatory authority. 

Addit�onally, it should also be noted. that the options in this paper all 

include some requirement that carriers entering the industry be fit and financially 

responsible, which would include adequate safety criteria • 

. Safety can always be improved, however, and the DOT continues to 

recommend that certain additional authority be granted including a penalty 

system that acts as a greater deterrent to safety violations, greater reliance 

upon civil penalties and better protection against retaliatory firings for drivers 

who report safety violations. With these improvements, the safety of the 

trucking industry can be not only maintained but improved • 

.5. Concentration in the Trucking Industry Opponents, especially the 

Teamsters, argue that deregulation will cause an increase in trucking concentration 

and market dominance by a few large firms. They cite results of deregulation 

in Australia which led to high concentration, especially in the freight forwarder 

industry. There are a host of reasons - including demographic and economic 

-why the Australian experience is not applicable to this country, but the 

primary reason is the absence of a comparable antitrust system in Australia. 

In this country given ease of entry into the industry under deregulation, 

the current large number of firms, and the absence of any significant economies 

of scale, concentration should not become significant at the national level 

as a result of deregulation. Because there are minimal efficiency or cost 

advantages for larger firms, smaller firms can and do compete effectively, 

which inhibits a trend to bigness. Some have argued that there are "network 
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advantages" for large carriers because some shippers prefer to deal with one 

large carrier rather than a series of small carriers. These network effects 

may pose some barriers to entry in the L TL sector, but they are insignificant 

compared with barriers in other industries such as the air industry now being 

deregulated. 

Concentration should be considered not only from a national viewpoint, 

but in individual markets as well. As industry spokesmen admit and studies
25 

show, concentration may be very high now in many corridors between metropolitan 

areas, where a small number of carriers are authorized to operate. The removal 

of ICC entry restrictions should help reduce concentration in individual markets 

because of actual or, threatened expension by new or existing carriers. Also, 

in areas where the industry is unregulated there is no demonstrated trend 

toward concentration. 

6. Impact on Labor. The basic thrust of the Teamsters' opposition to 

deregulation is it will destabilize the industry. The Teamsters take credit 

for bringing rationality in labor relations and responsible administration of 

. collective bargaining agreements to trucking; the concept of uniform wages 

and working conditions under a National Master Freight Agreement dates 

back only to 1964. 

The Teamsters see deregulation as disrupting these established employment 

relationships. With the elimination of the working structure of the industry 

as it is known today, they believe carriers will begin to cut corners. It is 

in this context that the Teamsters' fears of proliferation in the use of owner-

operators arise. 

The Teamsters recognize the independent owner-operator as a significant 

-38-



element in the trucking system. A number of the major common carriers 

organized by the Teamsters have established separate "special commodity" 

divisions to handle steel, furniture, and other specialized freight, and utilize 

owner-operators for such traffic. The Master Freight Agreement folds in 

such operations under the terms of the contract for wages and benefits (including 

rates to be paid for equipment owned and driven by the owner-operator), but 

specifically prohibits the engaging of owner-operators to displace regular 

drivers.--

With the advent of deregulation, however, the Teamsters see the demarcation 

on use of owner-operators breaking down, as carriers seek to shave costs. 

Unless the Jaw is clarified, the Teamsters are confronted with conflicting 

interpretations by the National Labor Relations Board, the ICC, and the Department 

of Justice as to the right of owner-operators to belong to a union. The Teamsters 

thus envision the situation where their work is being siphoned off by owner-

operators- while the Teamsters are handcuffed in organizing these independents 

because they are legally held to be private contractors, rather than employees 

of the carriers for whom they are driving. 

While deregulation under the Interstate Commerce Act will not directly 

affect the responsibilities for trucking safety lodged with DOT, the Teamsters 

argue that economic regulation- by stablizing the structure of the industry 

-tends to build in safety. Conversely, they argue, the relaxation of controls 

will lead to cost-cutting in labor-related costs and expenditures for safety, 

especially among independent owner-operators. Because the owner-operator 

functions legally as a contractor rather than an employee, they argue, he 

is far more prone to bypass safety requirements, given the economics of his 
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operation- and the pressures on him for nonconformance will increase under 

deregulation. As noted in the safety section above, this argument has questionable 

validity because of the economics of his operation. 

Rate-making procedures are of concern to Teamsters because they impinge 

on the financial viability of trucking employers. The major carriers use the 

rate bureaus primarily to keep tabs on their competitors; rate-making procedures 

are probably most necessary to the stability and survival of small companies. 

The critjc;_al question for the Teamsters is what happens under deregulation, 

and a possible return of the ndog eat dog" days. 

The issue of jobs under deregulation has already surfaced under recent 

ICC rulings. As the boundaries on regulated carriers (where the Teamsters 

are the strongest) are eliminated, so that private carriers and owner-operators 

can move in and out of what is now the regulated carriers' domain, the Teamsters 

believe the impact on their jobs will be direct and drastic; and that private 

carriers, especially the large companies, will be able to wheel and deal with 

shippers, to the detriment of small-size common carriers. Rather than ease 

of entry eliminating predatory practices, deregulation will encourage such 

behavior, in the Teamsters' view. 

We cannot precisely predict the efficiency gains from deregulation, 

but we do expect some gains which may slow the growth of employment in 

the trucking industry. There may also be some downward pressure on wage 

settlements. For both of these reasons, we expect strong demands from the 

Teamsters for labor protection in the legislation. 

On the other hand, deregulation may have certain effects which would 

be advantageous to organized labor in the trucking industry. According to 
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our best available information, labor among regulated carriers is much more 

intensely organized than among private carriers. There has been a significant 

trend in recent years for the regulated segment of the industry to grow less 

_rapidly than the private carrier segment of the industry. A DOT study on 

private carriers26 found that many firms are in private carriage because of 

the many restrictions placed upon regulated carriers. If these restrictions 

are removed, this trend can be stopped if not reversed, thus providing certain 

new opportunities for unionization. 

7.-_ ICC Easing of Entry The carrier� will argue that legislation is not 

necessary because the ICC already grants almost all applications. During 

fiscal year 1978, the figure was 96.7%. 

The Commission, however, has far from dismantled all the numerous 

obstacles to applicants for operating rights. The statistical evidence, taken 

alone, presents an artificially high and unrealistic picture of entry in the trucking 

industry. First, the figure represents both full grants as well as partial grants 

of authority. Consequently, even applications that were denied in significant 

part by the Commission and granted in small part are counted as granted. 

This figure also represents only those applications which reached decision 

on the merits, and fails to reveal those applications that were either dismissed 

or withdrawn. Many also believe that most of the approved applications have 

been for TL carriers, rather than L TL carriers. Moreover, this figure represents 

a pre-judged, self-selected group of applications that the carriers believe 

are small enough or so inconsequential as to be approved without controversy. 

Many carriers still believe that it is fruitless to seek extensive operating rights 

and these fears have been justified as recently as November 22, 1978, when 
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two applications for additional operating authority were denied because the 

applicants failed to demonstrate that the existing service was "inadequate 

in some substantial respect." Anderson Trucking Service, Inc. MC-0.5876, 

Sub.211; International Transport, Inc. MC-1138.5.5. These cases demonstrate 

that entry can be restricted at any time and in an arbitrary manner. 

8. Environmental Effects of Motor Carrier Deregulation There is some 

concern that substantial deregulation of the trucking industry, specifically 

the prospect of liberalized entry and expansion within the industry, will result 

in adverse environmental consequences such as increased highway congestion 

and air and noise pollution caused by a growth in truck traffic. These environ

mental issues are inextricably related to other social concerns such as safety 

and energy and have significant implications for future highway design and 

investment decisions. 

The argument which underlies this concern is that the existing system 

of regulation which restricts entry, effectively limits the number of trucks 

on the highway, thereby reducing the adverse environmental effects of truck 

traffic. 

While deregulation of the trucking industry may result in some growth 

in the number of trucking firms, this does not necessarily mean an increase 

in the number of trucks on the highway. The number of trucks is determined 

by the amount of cargo to be shipped and the operating efficiency of the firms 

within the industry and the division of freight between trucks and rails. 

Deregulation may even result in less truck traffic on the highways. 

Carriers will be able to rationalize their service patterns by discarding specific 

route designations and eliminating backhaul restrictions, both of which will 
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foster price competition among firms. Additional price competition will, 

in turn, instill a new discipline on costs and operating efficiency. 

'This could mean a decrease in the number of truck-miles necessary 

to haul ava!"lable cargo, because with less circuitous routing and empty mileage, 

trucks will travel more fully loaded. The unknown factor is what happens 

to the division of traffic between railroads and trucks. Unless there are unforeseen 

large diversions of freight from railroads to trucks, the net result could be 

a reduction in the undesirable environmental consequences of trucks such 

as highway congestion and air and noise pollution. 

9. ·Predatory and Discriminatory Practices Some small carriers and 

shippers will argue that rate freedom will lead to predatory (below cost) pricing. 

This argument envisions large carriers with adequate financial 

resources charging below-cost prices to drive small competitors out of the 

market, and then recouping the initial losses by charging monopoly prices. 

The key ingredient for exercise of predatory pricing is the bar to potential 

competitors when it is time to recoup the initial losses. Under the present 

system, there are no real barriers to entry in the Tl sector, and predatory 

pricing is not a problem. Under deregulation, the highest barriers to entry 

of the l Tl sector - the ICC public necessity and convenience criteria -will 

be removed or reduced, and the fairly heavy capital requirements will be 

no higher than before. Thus, since would-be predators will have a more credible 

threat of entry with deregulation, the monopoly situation will not likely develop. 

It would be also relatively easy to allay fears by providing protection against 

predatory conduct in the legislation, at least during the transition period, 

as was done in the air bill. 
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The same small carriers and shippers may argue that discriminatory 

pricing will also result from rate freedom. They will contend that large shippers 

will use their market power to obtain preferential rates and services unavailable 

"to small s�ppers. 

Large· shippers already use their bargaining power - as other firms throughout 

'the economy use theirs- to obtain rate and/or service advantages. As an 

economic fact of life, it often does cost less (per unit of service supplied) 

to serve the trucking needs of a large rather than a small shipper. Such carrier

and-shipper-specific cost differences should be reflected in the rates charged. 

Under the current regulatory system not enough emphasis is placed on the 

variable pricing of motor freight services; the end result is excessive and 

costly service competition between carriers instead of more price competition, 

which is often preferable to shippers. If necessary, discriminatory pricing 

may be prohibited as part of the legislation. 

I .  
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Backhaul: The return mo\·ement. The di
ftCtion of nuwement •·here less freight is 
anilable. (See Prime Haul.) 

Certificates and Permits: Common and 
rontract motor carriers must receh·e ICC 
appro\·al to operate in interstate transporta· 
tion. .\ common c&rrier receives a certificate 
of public com·enienct> and ne<.'essity. antl a 
rontract carrier recei'"es a permit. 

Commudat Zone: An urban area defined 
by the ICC, within which transportation is 
r.zempt from ICC regulation. 

Common Carrier: A truck or bus business 
th_at offers its sen·ice to the �t>neral public. 
Common la� and the Interstate Commerce 
_\ct require that C'ommon carriers offer their 
sen·ices to all on a nondiscriminatory basis. 

Contract Carrier: A truck or bus business 
engaging in for-hire transportation under 
agreement �ith a limited number of ship
pers. 
Exempt Carrier: _\ special statutory ex
emption allo"Vrs certain �:;-primarily 
unproce�!"etl a�icnltural product!"-to be 
trunsported by truck �ithout ICC re$!U1a
tion. Carriers operating un1lt>r thi� esemp
tion are calle·d ut>mpt carriers. 

For-Hire Carrier: .-\ bus or truck company 
that oilers its sen·ices for a fee. 

Gateway: A ��phical point -.rhere a 
motor common carrier t'ombines or "'tacks" 
t"Vro SE'parate ICC opt>ratin� llUthorities. If 
the carrier mo\·es traffic from a point ""ithin 
nne authoritY to a clt>::.tinntion "·ithin nnother 
authorit�·. the frei�ht must ,t>nernlly pass 
throu�h thi" C'ommon point. 

General Freight: .\ broad. uniope('ialiud 
frei�ht t'llte�ory. _\}�. thnt fHJe of C'arrier 
whose authorization is for tht> r-arria� of 
�neral frei,::!ht. 

Grandfather Rights: Operatin� anthori· 
ties ,mlnt�l to carriers; in ui.-tence before 

·•Tbl• Clo...al')· I• lntf'ndt'C! •• an ald tn tttc
anfamlllar .-lth atntnr narrlf'r tf'mllnnl•'lr1· For a 
ntul"t' �"'ftll'""'',.."•''"" and t�:huli'UI f'XJolanatlun, tht' 
...eder ahould fOniiUlt the lntt"rstat .. Cun1n .. I'C't' .Act. 

motor carrier tran:;portation came under the 
ICC in 1935. Since that time, ne \l; carriers. 
or carriers attempting to upnncl. ha,·e bee� 
required to meet certain te!=ts before tht>y are 
pemaitted to participate in the industry. 
Carriers in busints:s prior to 1SI35 •ere 
e:!tempte'l from tht>::;e re<ruirements and 
•grandfathered .. into the industry. 

Interstate Commerce Commission. The 
Federal Cohm1i�sion �ith the authorit�· for 
.c"onomic re�lation of tt-urfact> transport&· 
tion. 
Interstate Traffic: _\ tran�porta.tion nao,·e
ment in \·oh·ing more than one .:o'tate or a 
forei� country. 

Intrastate Traffic: Tran5portation �hich 
takes place entirely '\\"ithin one �tate. 

Joint or Interline Freight: Freight ""hich 
moves under one rate \·ia t\\·o or more car· 
riers. This rate. C'a1lf'1l a joint ratt>. is rren
erall�· les:s than the rates for the two or more 
�parate mo\·ements. 

Leasing: Rtntal of one nrrit>r·:S tntck� to 
a not ht>r carrier. a prnctict> now ti:!htl�· re�
latell h�· tht> ICC. For unmple. a�ricul
turnl-extmpt carrit>l"l' mn�· lt>n� their truck,; 
to regulnted carrie� for !"in:!IE" trip�. but 
pri,·ate cnrriers may lease their t>quipment 
and clri,·ers to Tl':!lllnted carrier::; for no less 
th11.n 30 da�·s at a time. 

LTL: •�..ess Than TruC'kloa,l .. �hipments. 

Motor Carrier: .o\s defined in the Inter
,.-rate Conunert"e _\ct. includ,.,. both common 
and contract carritl"l'. ICC l"P,::!Ulate,l motor 
carrit>n; t'n rr�· about .W pert•t>nt of all intu
cit�· motor frei;,!ht. 

Owner-Operator: An inclh·itlual �ho o'\\"ns 
11nd OlJet-utes hi:; or ht>r o\\·n truck. Gtner
lllh· ownt>r-operntot·� clo not hn,·e t�rtificnte:; 
ur 't)('nuit� llncl mu!'t �nrk f'itht>r for tomt>ont> 
"·itla authority from the ICC or as an Uf'mpt 
r-arrier. 

Primt Haul or Front Haul: In mon
anents ll('tW@t'n t"·o cities. one dif'!('tion it: 
rnn!"itltl'('cl thf' prime haul ancl the other is 
the huckhnul. The (lif'!('tion for .-hich the 
a\·nilnhilit�· of fl'('i�ht is l!'fl'llltr i"' tl� prime 
hnul . 



Privat� Carrier: A non-transportation 
company thnt hauls its own property. 

Rate Bureau: A prh·ate association of 
common carriers -.·hich decides on rates to 
propose to the ICC. Under the Interstate 
Comme� Act, ra-te bureaus are exempt from 
the antitrust laws governing most other in
dustries. There - are &e\.·eral regional and 
commodity-related motor carrier rate bu
reaus. 

Regular and Irregular Route Common 
Carriers: Common carriers are generally 
authorized either to carry onlY certain com
nlodit ies lx>t ween speorifi;d pOints or areas, 
or they are ...a.uthorized to carry gent>ral 
freight o\·er spe'Cifit>d routes. Route-restricted 
carriers are called "regular route carriers" 

. . . . . 
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and commodity-restricted carriers are 4'ir
regular route carriers.., There are many 
.more irregular route carriers than regular 
route carriers, but they usually are small 
firllls. 

Suspension: A temporary action by the 
ICC prohibiting a new rate from going into 
effect until the Commission has decided on 

its lawfulness. Since suspensions are tempo
rary actions, suspended rates may later be 
found lawful. 

TL: "Truckload" shipments: (a) F�r ICC 
accounting purposes a shipment that weighs 
more than 10,000 pounds. It may be less 
than the physical capacity of the truck. 
(b) .\ shipment large enough to utilize the 
entire capaCity of the truck. 
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AGENCY V IEWS NOT REFLECTED 

Federal Trade Commission 

o Feels strong1 y that transition period should be 18 months 

to two years, rather than five years. Other agencies, however, 

believe three to five years is an appropriate time. This is an 

issue that can be resolved later. 

Interstate Commerce Commission 

o All staff 1 evel concerns addressed. 

Treasury 

o Urges structural changes in the opti�ns paper, including 

moving the options section to an Appendix and explaining 

them in detail. Insufficient time to re-structure paper, 

and details of options will be worked out later. 

o Believes tone of Introduction and Arguments sections is too 

tendentious and often not persuasive to the reader who does 

not already favor deregulation. 

Office of Management and Budget 

o Believes bus deregulation should be addressed.DOT will prepare a 

bus options paper at a later date. 

o Feels options were too complicated. 

o Wants it cladfied that a bill would be ••one-shot" legislation, 

not one bill this session and, perhaps, another bill in a later 

session. 

�� 
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labor 

o Would re-structure the paper • .Insufficient time. 

o·Sees paper as too anecdotal; fails to estimate cost savings for 

each of the options. DOT does not believe it can make a 

credible overall estimate of the benefits .of deregulation based 

on the studies to date, let alone a separate estimate for each 

of the options. DOT believes that the savings are substantial, 

perhaps 10-15%, but bett�r estimates will have to wait for 

further studies. 

o Suggests a matrix showing those constituencies who would lose 

and those who would benefit, and by how much, and how to address 

the losses of each. DOT does not believe it can do such an 

analysis with estimates in the limited time available. 

o Believes the argument concerning employment is confusing and 

inadequate. Later drafts attempt to address this concern. 

Council on Wage and Price Stability 

o Believes the length of the transition period should be discussed 

and should probably be less than five years. The five-year 

period is arbitrary and open for discussion; persuasive argu

ments will be made for both longer and shorter transition 

periods. 

o Feels the relationship between rail and truck deregulation 

should be discussed. OOT agrees and plans to address the 11bridge11 

issue as part of the package. 
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o Believes a range of estimates could be derived for showing 

benefits. 

o Believes the ••cons" of Option 1 do not do it justice.because 

lack of consumer support applies to all the options· 

a deregulated system would adjust more readily than a 

regulated one. 

- the safety argument goes unrebutted as a "con." 

-o Does not favor proposing compensation for certificate holders. 

DOT believes it a genuine problem which should be aired. 

o Believes a bus deregulation proposal should be included. 

Justice 

o Believes "Structure of the Industr y" should be an Appendix. 

Structure section is integral to paper in DOT's belief. 

o Would like to see a separate section on the cost of regulation. 

DOT has placed estimates throughout the paper but does not 

believe a separate section is necessary. 

o Believes Option 2 will elicit as much opposition as Option 1. 

DOT disagrees, but not by much. 

o Wants recommendations. 
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MEMORANDUM TO THE PRESIDENT 

FROM: W. HARRISON WELLFORD 

The attached memorandum is intended fo r.the President's 

general information. It contains no agency recommendations. 

OMB will refrain from giving detailed recommendations 

until agency comments are received. 

We would, however, emphasis three points that were 

i_ncluded in our earlier memorandum on the truck and 

rail papers: 

• 

1) Rail legislation must move quickly; and 

2) Trucking deregulation should be a relatively simple, 

"one-shot" attempt to achieve broad-based reform of 

th_e ·industry; and 

3) DOT must be given a due date for its proposals 

on passenger bus deregulation� (The staff believes 

that proposals could be ready by the end of January.) 

Attached is a copy of our earlier memorandum discussing 

these points. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

·OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

MEMORANDUM FOR THE PRESIDENT 
DEC 111978 

FROM: w. Bowman Cutter 
w:-Bomnan c11t:t.er 

• 

SUBJECT: Brock Adams Memo Regarding Form of Surface 
Transportation Deregulation Options Paper 

We are pleased to see that the Department of Transportation 
is making a concerted effort to meet your request for rail 
and trucking deregulation proposals • .  The rail and truck 
proposals should be drafted for simultaneous submission to 
the Congress very early in the next ·session. These proposals 
must be complementary and carefully coordinated. 

In the rail area, FY 1980 budget decisions have been predi-
. cated on substantial deregulation of the industry. With 

regard to trucking deregulation, we believe that relatively 
simple changes on the statute governing trucking should be 
drafted quickly. Even such easily explainable amendments 

�� could move significantly toward deregulation. 

We believe that surface transportation deregulation should ,:• 

be a major theme in your State of the Union Message to 
Congress, including deregulation of intercity bus transport�
tion. The two largest companies, Greyhound and Trailways, 
support deregulation and consumers could see an immediate 
benefit through lower fares on certain routes. Such a bill 
would be a logical extension of airline deregulation and it 
could help build the momentum for rail and trucking deregula
tion. Since time is fleeting, DOT should begin to develop 
the proposal immediately. 

We recommend that in your meeting today with Secretary Adams 
you indicate that December 22 is the latest possible date 
for the final DOT legislative recommendations on rail reform 
and December 29 for the options paper on trucking. In addi
tion, we recommend that you direct the Department to begin 
work on bus deregulation. 

Attachment 

' 
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THE WHITE HOUSE 

WASHINGTON 

To Secretary Brock Adams 

I look forward to receiving your proposals for deregulation 
of the rail and trucking industries. Deregulation of 
surface transportation will be an important theme in my 
State of the Union Message to Congress. I will need, there
fore, to have your final legislative proposal on rail reform 
by December 22, ·1978 and your options paper on trucking by 
December 29, 1978 so that both bills can be ready when 
Congress convenes. 

I would also like my reform program to include deregul�tion 
of intercity bus transportation as a complement to our rail, 
truck, and ai�line initiatives� Time is short but we must 
be ready to.present our proposals when the Congress returns. 

�-.-

The Honorable Brock Adams 
Secretary . 
Department of Transportation 
Washington, D. C. 20590 
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®ffill' nf t�l' 1\ttnml'U Of>·l'nl'nd 
lhtll�ingtnn, lL Qt. 20S30 

January 8, 1979 

MEMORANDUM FOR THE PRESIDENT 

Re: Surface Transportation Deregulation: 

The Justice Department has recently been asked to 
provide its views on the Options Papers on Surface 
Transportation Der�gulation that have been prepared for 
you by the Department of Transportation. 

We are vitally interested in this subject, especially 
trucking deregulation, which was th� highest priority on 
the list of proposed legislation for the next Congress that 
the Department of Justice submitted to OMB. ICC economic 
regulation of this industry costs consUmers literally 
billions of dollars each year. An ex·emption from the anti
trust laws passed over the veto of President Truman allows 
regulated trucking companies to fix rates, which would be 
a felony in most other industries. Free enterprise and 
competition are stifled and inflation is increased under 
the current system. 

I am concerned that DOT's paper as presently drafted 
does not adequately set forth for your consideration the 
merits of pursuing vigorously a strong deregulation pro
gram in this area. My concern arises from the fact that 
the paper makes no recommendation, even though virtually 
all participants in the inter-agency study agree that the 
public interest would be served best byJcomprehensive de
regulation (option 1), rather than a less ambitious partial 
reform program (options 2 and 3). This omission may be 

�partly motivated by conce�n th�t a vigorous reform effort 
will unduly antagonize the Te�msters, and thus place in 
jeopardy the Administration's effort to persuade them to 
moderate their wage demands in upcoming wage negotiations. 

I, of course, recognize that any choice of options 
will in the end reflect a balancing of interests, in
cluding the Administration's interest ln obtaining a 
favorable wage settlement from the Teamsters. On the 
other hand,· your commitment to substantial deregulation 
of surface transportation industries is clear as early 



as the Clinton, Massachusetts "town meeting" and as 
recently as your speech at the Memphis Mid-Term Confer
ence. I am personally skeptical of claims that the 
Teamsters could be bought off by a compromise on regu
latory reform unless, of course, the "compromise" amounted 
to a complete abandonment of your program in this area. 

I believe any sort of meaningful reform will be 
strongly opposed by regulated trucking firms and the 
Teamsters. Thus, I would favor proceeding with the best 
program on t�e merits, since a strong political effort 
and public education on the benefits of deregulation will 
be necessary in any event. You should also be aware that 
the National Commission for the Review of Antitrust Laws 
a nd Procedures, which will be reporting to you later this 
month, will recommend comprehensive deregulation legislation. 

As the attached, more detailed analysis by the Anti
trust Division reflects, I believe a compelling case can be 
made that comprehensive deregulation of motor carrier trans
portation -- including phased, but rapid removal of ICC con
trol over entry and rates and repeal of the antitrust ex
emption -- is the most desirable option in terms of your 
anti-inflation program and the public interest. 

Enclosure 

Respectfully, 

Griffin B. Bell 
Attorney General 
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DEPARTMENT OF JUSTICE COMMENTS 
ON HOTOR CARRIER REGULATORY 

REFORM OPTIONS PAPER 

T rucking deregulation is an idea whose time has come. 

The present regulatory structure erected by the ICC costs 

the American public $6.5 billion to $15 billion per year. 

The nation's largest trucking firms had an average return 

on equity of 19.7 percent in 1977 and operating certificates 

have an aggregate resale value of $4 to $5 billion according 

to the American Trucking Association. Thus, contrary to 

this Administration's announced goal of red�cing inflation� 

ICC regulation of motor carriers directly contributes to the 

inflationary pressures on the economy. 

Moreover, there is a wealth of emp irical as well 

as theoretical evidence supporting motor carrier deregu-

lation. Canadian studies, the Australian and British experi-

ence s, and the exempt agricultural sector in the United 

States are all specific real world examples to refute any 

arguments raise'a in opposition to deregulation. This is a 

much stronger empirical record than ever existed in the 

airline deregulation debate . 

. . 



The options paper sub mitted by the Depart ment of 

T ransportation·supports the case for dere gulation. It 

contains a generally accurate and thorough description of 

the issues involved. _!/ However, the paper is seriously 

deficient because it does not present a recommendation to 

the President on the preferred strategy for restoring 

competition to the industry although the inter- agency task 

force has carefully studied the matter and should be aware 

of the advantages and drawbacks of each- option presented. 

DOT held over -twenty meetings with carriers, shippers and 

public interest groups and heard groups such as the American 

Conservative Union, Sears and Lever Bros. support deregu-

lation. Moreover, the Pre�ident's National Com mission 

For Review of Antitrust Laws and Procedures recently voted 

to recommend to the President rapid deregulation of the motor 

carrier industry. 

Based on this extensive record, the Depart ment of 

Justice is confident in making its recom mendation. 

!/ However, wfr··do not believe the distinction. set out 
i n  the· second section of the paper, "St ructure of the 
Industry", between truckload ( TL) and less than truckload 
(LTL) is meaningful because: (1) the distinction becomes 
blurred when actual industry operations are examined; ( 2) 

an LTL-TL distinction makes it extremely difficult to draft 
a clear, easily comprehensible bill. 

· 
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As the DOT paper reflects , there are essentially 

three different approaches that can be used: (1) comprehen

sive legislative deregulation; (2) partial legislative 

deregulation; (3) administrative reform. The common thread 

that cuts across each approach is the strong opposition that 

each will engender from the industry, labor and some ship-

pers. When the benefits of each option are measured against 

the political costs that remain constant regardless of the 

option chosen, it is clear that comprehensive legislative 

deregulation is the _only sound economic and political 

choice. This is the course we recommend the President 

adopt. 

The first approach comprehensive deregulation 

is based on the economic fact-of-life that the trucking 

industry is competitively structured and that the unre-

strained interaction of competitive forces would m ost 

efficiently allocate resources in this industry. This 

option would achieve the maximum level of competition for 

the industry, ·would be consistent with the Administration's G, 

other deregulation efforts to reduce the cost and level of 

government regulation, and would be a key part of the fight 

against inflation. 

3 
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Under this approach, governmental control over entry 

and r ate s w o u 1 d be e 1 i m in ate d i'n t h r e e to f i v e y e a r s , 

with substantial reform mandated in the interim, along the 

lines adopted in .the Airline Deregulation Act. Rate bureaus 

w�uld be abolished, and the ICC's power to directly control 

rates significantly dimin ished. S afety and insurance 

standards required for the protection of the public would be 

maintained under the jurisdiction of DOT. 

This approach has the biggest payoff for consumers 

and shippers in terms of lower rate levels and greater 

rate/service choices. It also has a big payoff for small 

carriers and new entrepreneurs who previo�sly have been 

denied the opportunity to compete in new �eographic and 

commodity markets. This group _would include the thousands 

of small bus iriesspeople, including minorities, who do not 

have the financial resources necessary. to manipulate the 

regulatory system to their advantage. 

A comprehensive legislative deregulation proposal 

that phases in total deregulation while giving early entry 
·---J-�····-;-

and rate advantages to small and new carriers will create 

strong support among the 100,000 owner-operators and many 

shippers of all sizes. Some of the 11,000 Class III carriers 
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may support such a mea�ure as well. Moreover, the Business 

Round table as ·well as Trailways Bus C o. -- the second 

largest bus company in the nation -- recently endorsed this 

approach. Finally, claims that deregulation would "unfairly" 

erode the .capitalized value of certificates can be disre

garded as we are advised by lending institutions that they 

have already discounted subtantially the value of those 

cer tificates in response to recent ICC reform efforts. 

The only disadvan tage we can see to this option is 

that it is certain to provoke strong opposition from the 

l arger carriers and the In ternational Brotherhood of 

Teamsters. Some large shippers who rely on the rate notifi

cation arid collective ratemaking provisions of the Act to 

predict competitors' transportation costs will also oppose 

this. option. Although these shippers can gain lower ship

ping costs through deregulation, they seem content wi th 

higher costs so long as such costs can be passed on to 

consumers, and they can obtain the relative certainty that 

their competitors will not achieve a cost advantage� 

However, irtdications are that any reform -- administra

tive or legislative -- would provoke equally strong opposi-

tion from these groups. Since no legislative approach 

will have easy sailing through Congress, the Administration 

5 

·' ' 



might as well attack �oat causes first and compromise later 

if necessary. Therefore, the Administration stands 1 i ttle 

to gain in the way of diminished political opposition by 

s upporting a less comprehensive a pproach, while on the 

m�rits, it sacrifices much. 

Partial legislative deregul ation may remove some 

. regulatory restraints on competition in the industry but 

would leave the ICC with authority t o  regulate certain 

aspects of industry conduct. For example, this approach 

could impose the burden of proof on those who would oppose 

new entry or rate changes, and emphasize competitive factors 

as the criteria to guide the Commission's decisions. Other 

regulato�y restraints such as backhaul and gateway restric

tions, and those preventing exempt haulers from soliciting 

a n y  r egulated traffic could be elim inated or modified. 

Also, under this option, Section Sa would be repealed, or 

modified, and the ICC's power to suspend rates would be 

reduced or eliminated. 

While this option recognizes that the trucking industry 

needs less pervasive economic regulation than at present, 

it also implicitly accepts arguments that the trucking 

industry is not an inherently competitive industry, and 
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therefore, some ICC control over rates and entry is necessary 

to prevent specific potential abuses, such as undue rate 

discrimination. 

Under this option, full deregulation is not achieved,. 

the remnants of re gulation continue to cre ate ne edless 

costs for the shipping p ublic, and the American taxpayer 

continue s  to support the burden of needless re gulation. 

Further, and most importantly, this appro ach is likely 
• 

to eng ender the same strong opposition from the major 

carriers and organized labor as would a more comprehen�ive 

approach. In short, partial legislative reform is a much 

less attractive approach. It entails high political costs 

as well as arbitrary and p erhaps logically indefensible 

decisions as to which elements of the regulatory system are 

to be retaine d. Since this approach will not achieve 

maximum competition but will still generate stiff political 

opposition, it should be rejected, as the Administration's 

"going in" position. 

Under the third approach, the President would forego 

legislative reform entirely, and instead use his appointment 

power to create a pro-competitive ICC that would press 

to the limit e xisting statutory authority to introduce 

competition into the industry. The main advantage of this 

approach is that once the President's people were in 
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place, the Commission -- not the President -- would take most 

o f  the h e at for deregu l at ion e f f orts. T h e  President, 

however, would be criticized by deregulation proponents for 

reneging on a publicly made promise to deregulate trucking 

and f or b ack-pedalling in the fight aga inst inflation. 

More import antly, there are v alid doubts as to the 

rcc•s legal authority to deregulate substantially an industry 

w h ic h it h as b een assigned to perv asively r egu late. A 

protracted legal battle will certainly fo llow if the ICC 

embarks on such an effort. Indeed, the ATA announced its 

intention to fi]e suit immediately if the Commission adopts 

Chairman o•Neal•s recent m odest deregulation proposal to the 

Commission. The legal difficulties the ICC has encountered 

in expanding the commercial zones and in opening the tour 

brok erage indu str y to competition are portents of legal 

struggle certain to come 

deregulation is pursued. 

if an administrative approach to 

Substantial deregulation should not 

be allowed to hinge upon the vagaries and uncertainties of 

litigation. In this regard it must be remembered that most 
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of the CAB reforms prece ding the Airline Deregul ation 

Act were under challenge in court, and the outcome was far 

from clear. 

A gency r eform should be view e d  as a complement to 

rather t han a replacement for legislative reform . Th e 

airline experience proved that a regulatory reform minded 

agency could make legislative reform easier to achieve by 

demonstrating the workability of competitive concepts. To 

achieve this level of support, however, will require a rapid 

infusion of competition proponents on the Co mmission. 

Recent actions show the current Commissi�n unwilling to 

restore competition. First, in implementing the 4R Act, �/ 

the ICC severely undermined important pro-competitive 

p r ov i s ions . With respect to the "market dominance" provi-

sions of the Act, for example, the ICC promulgated tests 

which snag nearly all rates in the web of regulation even in 

the face of a Congres sional determination that because 

railroads faced intense intermodal competition, most rates 

should be deregulated. And when the railroads, DOT, and DOJ 

appealed this ICC decision to the U. S. Court of Appeals for 

the District of Columbia, the Court largely deferred to the 

presume d expertise of the ICC and let its anticompetitive 

decision stand. 11 

2/ Railroad Revitalization and Regulatory Reform Act of 
1976. 

11 Atchi�onL_Topek��San!�-��gai!�Q��-�omEanyL_etL_ 
al. , v.  Interstate Commerce Commision and United States, No. 
76-2048, (D. C. Cir. ), May 2, 1978. 
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Second, the ICC Task Force's 39 Recommendations are 

unresponsive to 'the President's call for substantial deregu-

lation. While the . 39 Recommendations address some of the 

ICC's more egregious procedural practices, major substantive 

chang es are left for stud y .  T h e  Re port itself issues a 

disclaimer, stating that "it has not proposed sweeping 

changes which would alter materially the present regulatory 

scheme." The 39 Recommendations do little, perhaps nothing, 

to cure the inefficiencies and distortions found in our 
• 

national transportation system. If the 39 Recommendations 

are the best that can be expected from the ICC, then legis-

lation is certainly needed. 

The experience with comprehensive legislative deregu-

lation of the airlines makes this approach not only theoret-

ically sound, b ut also makes the benefits empirically 

demonstrable. Transportation economists from both the public 

and private sectors agree that restraints on entry and the 

lack of rate flexibility mandated by the Interstate Commerce 

Act have created an artificial market structure that costs 

the American consumer billions of dollars a year. Nothing 

short of dismantling the regulatory maze that has ·created 

this artifical structure will suffice to restore competition 

to the motor carrier industry. 

10 



I 
I 

):;!'�_...---------·--

Comprehensive .legislative d�re�ulation is the only way 

to ensure that substantial and permanent reform is achieved. 

Furthe r, �ince the introduction of any legislation will 

generate very substantial industry and labor opposition, 

compromise will be inevitable. Therefore, the Administra-

tion's opening position should be comprehensive and forth-

right in its appro ach to the problem. Appointments of 

competition advocates to the Commission would be a valuable 

assistance to the effort. 
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OFFICE OF THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

January 8, 1979 

TO: Mr. Rick Hutcheson 
Staff Secretary 

T:he attached options paper from the 
Department of Justice.should be made 
part of the railroad regulatory 
legislation package sent to the President 
by Secretary Brock Adams last Friday, 
January 5. 

I have also forwarded copies to 
Bill Johns·ton. 

Attachments 

Linda L. Smith 
Director 
Executive Secretariat 
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HEMORANDUM TO: 

FROM: 

RE: 

7/dnittb �tat� 1\epartm�nt of Ju�tict 
WASHINGTON, D.C. 20530 

0 5 JAN 1979 

Brock Adams 
THE SECRETARY OF T RANSPORTATION 

., . 

John H. Shenefield�; �� 
Assistant Attornei)General 
Antitrust Divi sion 

DOT Options Paper on Railroad 
Regulatory Reform 

The attached comments are the Department of Justice's 
response to the Department of Transportation options paper 
on railroad regulatory reform. As you will see, we agree 
with the basic thrust of the DOT paper that un necessary 
regulation should be remove d. H owever, we h ave in some 
instances proposed different means of achieving that goal. 

U nder our proposal, the ICC's authority to regulate 
railroads would basically be limited to those situations in 
which a railroad does not have effective competition for the 
movement. In such cases, the ICC could regulate the maximum 
rate to be charged and enforce the common carrier obligation. 
All other ICC authority would be repealed. 

Th ank you for the opportun ity to respond to your 
options paper. We look forward to working with you on this 
important subject. 
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I. INTRODUCTION 

This will respond to the Department of Transportation's 

December 15 Options Paper on proposed reform of railroad 

regulation. 

In recent years 

incr�asingly concerned 

the Department of Justice 

about the condition of 

has become 

this vital 

industry. While railroads were once a powerful and growing 

force in the American economy, they are today characterized 

by shrinking earnings, bankruptcies, and federal subsidies. 

A recent DOT study found that the rail industry, excluding 

Conrail, f aces a capi tal shortfall between $13 and $16 

billion over the period 1976 to 1985 if current operating 

conditions rem a in unchanged. This same study at tr ibu ted a 

large share of the industry's difficulties to the intricate 

patter n  o f  regulatory restrictions applicable under the 

Interstate Commerce Act, as administered by the Interstate 

Commerce Commission. We agree with DOT that a "zero-based" 

approach to railroad reguiation should be followed, and have 

applied this approach in our analysis of railroad regulation. 

The e xisting regulatory s cheme was implemented for 

the most part in the late 19th and early 20th centuries, a 

time in which railroads occupied a unique and vital role in 

the provision of transportation services. With the excep

tion of some limited barge traffic, railroads were the only 



form of com mon carriage available to the nation's shippers. 

On man y  routes only one railroad provided service; shippers 

on these routes had no choice whatsoever in the provision of 

transportation services. Railroads operating on such routes 

were therefore able to price their services monopolistic-

ally. On other routes, where more than one railroad com -

p eted f or the tra ffic ,  rail roads were· a c cused of using 

predatory pricing tactics for the p urpose of driving com

petitors from the market. Shippers argued that railroads 

had the power to dictate what traffic they would carry, and 

a t  what rate, and should therefore be brought under govern

ment supervision. 

The Interstate Commerce Act created a comprehensive 

scheme of regulation to deal with the problems posed by the 

practices of the railroads. 

large l y  i n  pl a ce by 1920, 

Under that scheme, which was 

rates must be f il ed with and 

approved by the Interstate Commerce Commssion, which may 

suspend and investigat� proposed rates for as long as seven 

months. The Act also establishes general standards to be 

used by the Commission in approving rates. Thus, rates must 

be "just and reasonable." Railroads are forbidden from 
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unjustly discriminating, 

or ad vantages. Nor can 

or from giving undue preferences 

rail roads charge a higher rate 

for a longer than for a shorter haul on the same line, in 

the same direction. Railroads can, with Commission approv-

al, v ote and agree upon collective joint rates in rate 

bureaus with immunity from the antitrust laws. 

Apart ·from rates, the Commission regulates the type 

and quality of service perf ormed by common carriers as 

well as the rates charged for such service. Unlike busi-

nesses in unregulated sectors of the economy, 

are required to continue offering service over 

railroads 

all their 

routes unless specific ICC approval to abandon service is 

obtained. Furthermore, the Commission is empowered to 

immunize from antitrust enforcement rail mergers and 

consolidations. 

While comprehensive regulation of railroads may have 

once been necessary, much of this regulation has in recent 

years become antiquated and counterproductive because of a 

decline in the market power of the industry. This decline is 

largely the result of the rise of competition from other 

modes, much of which is no longer subject to any economic 
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re gulati on. As recently as 1929, railro ads accounted 

for 75 percent of a ll intercity freigh t ton mi les, with 

moto r carriers accounting for 3.3 percent, inland water-

way carriers 1.4 percent, and pipelines 4.4 per-

cent. Since that time, h owever, m otor and water 

carriers in particular have been slowly but steadily cutting 

into traffic which was once the railroads' exclusive domain. 

At least in part to protect railroads from such intermodal 

co mpetition, Congress in 1935 enacted a comp rehensive 

scheme authorizing the ICC to regulate the motor carrier 

industry i n  substantially the same way a s  it regulated 

r ailroads. In 1940, the ICC was autho rized to regulate 

c ertain t ypes of domestic water t ranspo rt ation in much 

the same fashion, and for the same reasons. Nevertheless, 

t he slow d ecline in railroad market sh are continued. 

By 1947, railroads were carrying only 65.3% of intercity 

freight ton-miles. 

ICC regulation of motor and water carriers has not, 

however, remained as pervasive as that goveining railroads. 

In the face of irrefutable evidence show ing e ffect ive 

competition w ithin each of those modes, Congress and the 

ICC itse lf h ave freed large sectors o f  those in dustries 

*/ Great Lakes shipping accounted for an additional 
I6 percent of all traffic. 
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from all regulation. Today, no more than 10 percent 

of all water carrier traffic in domestic commerce is 

subject to 

only some 

are subject 

ICC regulation. 

30 to 40 percent 

to ICC control. 

In the trucking industry, 

of a ll intercity movements 

Of particular significance, 

important segments of the long-haul truckload sector of the 

trucking industry, which carries the traffic most conducive 

to movement by rail, are effectively deregulated. 

This disparity of regulation gives trucks and barges 

a significant competitive advantage o ver railroads for 

substantial traffic. While trucks and barges are often free 

to lower rates on a moment's notice in response to changing 

economic conditions, railroads cannot change any rate 

without first encountering the cumbersome requirements of 

ICC regulation. Railroads, unlike nonregulated carriers, 

ma y h ave to suffer through proceedings lastin g  several 

months to show that their proposed rate changes are reason

able and non-discriminatory. Under these circumstances, it 

i s  no s urprise that these other modes continue to make 

significant inroads into railroad traffic. By 1977, the 

railroads share of intercity freight ton-miles had dropped 

to 36 percent, with trucks rising to 23.8 percent and barges 

to 11.8 percent. Thus, while in many cases there might 

still be only one railroad over a given route, railroads now 

face competition from other modes for the lion's share of 

their traffic. It is this competition which can and should 

dictate the price and quality of rail services. 



Congress recognized these changed economic conditions 

in 1976, when it enacted the Railroad Revitalization and 

Regulatory Reform Act (4R Act). That Act, which was intend

ed to promote competition in the rail industry by granting 

railroads added pricing flexibility in competitive markets, 

has unfortunately not achieved its stated purpose. The 4R 

Act failure can be attributed in part, as is pointed out in 

the DOT p aper, to the fact that the statute granted the 

I C C  broad discretion to determine which rates should 

remain sub j ect to maximum rate 

however, the 4R Act failure can 

regulation. In addition, 

be attributed to the fact 

that the statute was simply not as sweeping �s was neces

sary. For example, retent ion of the antidiscrimination 

provisions of the Interstate Commerce Act gives the ICC an 

opportunity to continue regulating even those movements for 

which it does not exercise maximum rate regulation. 

Wh i l e  the 4 R  Act h a s  n o t  b ee n  successf ul i n  its 

implementation, the underlying premise of that statute 

remains valid today. In those markets in which effective 

c·ompetition for transportation services exists, it should 

b e  the forces of the marketplace, and not the Federal 

bureaucracy , which determine the level of service and 

the rate to be charged. Only where railroads continue 

to possess some form of monopoly power is any continued 

regulation necessary, and then only that regulation which 
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is absolutely necessary to protect shippers from abuse of 

this monopoly power. In formulating our proposals on rail-

road regu latory reform, we beqi:-1 this underlying 

premise, and attempt to build upon the lessons learned from 

the 4R Act experience. 

As a result of our analysis, we recommend removal of 

substantial portions of the regulatory process which. today 

threatens the very survival of the railroad industry as we 

know it. 

II. MAXIMUM RATE REGULATION 

Removal of unnecessary maximum rate regulation should 

be the cornerstone of any proposal to substantially de.regu-

late the rail industry. 

DOT has promulgated three basic options for gradual 

removal of varying amounts of regulation. We analyze each 

in turn. 

Option A 

Option A, under which all ICC maximum rate regulation 

would be removed after four years 1 assumes that railroads 

have effective competition for all their movements. Accord-

ing to our estimates, however 1 as much as 30% of all rail 

movements might still be classified as captive to individual 

railroads. This figure includes movements of significant 

commo d i ties such as coal mined west of the Mississippi 

River, and automobiles moving over 1000 miles. Removal of 

maximum rate regulation would give railroads carrying these 

commodities the freedom to extract mo:1opoly profits on such 
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T h e  question t h en be c o mes h ow t o  i d en t i f y  t h os e  

markets i n  wh ich maximum rate reg ulation should be re -

tained, and what standard to use in determining the appro-

priate rate for regulated movements. The 4R Act attempted 

to deal with the first problem through use of the "market 

dominance" test, which pr oh ib its the Commission from de-

claring a rate un reasonably high unless it first finds 

that the proponent carrier has market dominance over the 

movement. :_; Market dominance is defined in the 4 R Act 

as "an absence of effective competition from other carriers 

or m odes of transportation, for the traffic or movement 

to which a rate applies " Under the ·statute, the 

Commission was required to promulgate rules to be used 

in determining whether a carrier possesses market dominance 

in a particular case. 

T h e  rul es p r o mul gated by t h e  Co m m is si on c ontain 

three separate presumptions of market d ominance. By 

far the m os t  significant of these is the "70%" test, by 

which a carrier is presumed to have market dominance if it 

has handled more than 70% of the involved traffic 

:_; The 4R Act essentially left the determination of the 
appropriate level of a given regulated rate up t o  the 
ICC's discretion. 
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or movement carried by all modes in the preceding year. The 

70 percent figure is based on general antitrust principles, 

under which a firm with 70% or more of the relevant market 

i s  presumed to have monop oly power. O nce it is shown 

that the railroad did carry more than 70% of the traffic, 

the burden of proof shifts to the railroad to show that it 

does have effective competition for its traffic. An ICC 

study indicates that under this test, approximately 45% 

of all railroad movements are presumed to be market dominant. �/ 

With respect to the 70% test, it should be noted that 

tl:le ICC also concluded in the market dominance proceeding 

that if two or more railroads discuss or agree on a rate in 

a rate bureau, the market shares of all those railroads 

should be added together to determine if dominance exists. 

Without rate bureau antitrust immunity, th� study indicates 

that only 30% of all movements would be presumed dominant to 

one railroad. �/ 

*I The other two presumptions are the 16 0% test, and the 
;quipment investment test. Under the former, which was 
iecently suspended by the Court of Appeals for the Distrtict 
of Columbia Circuit until such time as the ICC reasonably 
explains the justification for its adoption, a carrier is 
presumed to have market dominance if its rate exceeds the 
variable c ost of providing the service by 60 percent or 
more. Under the latter, a railroad is presumed to have 
dominance if the af�ected shippers or consignees have made a 
substantial investment in rail-related equipment or facili
ties which makes impractical the use of another carrier or 
mode. We believe that these latter two tests produce highly 
inaccurate results. 

�/ See, The Impact of the 4-R Act Ratemaking Provisions, 
A Report to Congress as Directed b y  Section 202 of the 
Railroad Revitalization and Regulatory Reform Act of 1976, 
Interstate Commerce Commission, October j, 1977, at 26-29. 
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The Department of Justice and the railroads challenged 

the 70% presumption on two g rounds, both relevant here . 

. F irst, we argued that while a presumption in favor of 

market dominance can be useful, a conclusive counterpresump

tion in favor of effective competition is essential. 

Under the ICC's test, if it is shown that a railroad 

has less t han 70 percent of the t raf fic arising between 

two . points, the shipper is . still permitted to submit evi

dence showing that there is no effective competition for 

its traffic. Therefore, whether the 7 0 percent pr esump

tion is met or not, the ICC is faced with the possibility 

of conducting an antitrust-t ype market analysis every 

time a new rate is filed. The resulting a d ministrative 

burden is potentially staggering. Furthermore, there is 

the risk that the Commission will find market dominance in 

many circu mstances in which the t raditionally a ccepted 

antitrust test of monopoly power has not been met. While 

the 70 percent presumption has resulted in removal of 

maximum rate regulation on substantial amounts of traffic, 

the lack of a conclusive presumption in favor of effective 

competition may have preserved ICC regulation in many cases 

where market dominance does not in fact exist. 

10 



Our s econd o bject ion to t h e  70% p r e s umption wa s 

that the Commission limited the types of evidence which 

could be considered to rebut a presumption of market 

dominance. In addition to showing, for instance, that 

the threat of private carriage prevents the railroad from 

being market dominant, a given railroad might in some 

cases be able to show that "geographic 11 or 11 source!' corn

petition also places a competitive check on its conduct. 

If, for example, two shippers manufacture widgets of 

i dentical quality, and attempt to sell them to a g iven 

customer for the same price, excluding freight, the manu

facturer with the lowest transportation costs, and the 

rail road serving it, will pres urnably get the sale. There

fore, if the manufacturers are served by different rail

roads, those railroads are as a practical matter in compe

tition with each other. This competition may well make 

maximum rate regulation unnecessary. Nevertheless, the 

Commission refused to permit rail roads to submit evidence 

showing that such effective competition does exist. 

Option B 

DOT's Option B, the "verbal" test, would create a zone 

of reasonableness with in which carriers could raise rates 

without restriction. Outs ide that zone, car riers would 
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be free to raise their rates unless a protesting shipper 

showed that it has no reasonable alternative to shipping via 

the railroad
'

proposing the increase. Option B requires the 

shipper to show, for example, that there is no potential 

competition from other modes, or private carriage. Once it 

is shown that market power does exist, and also that this 

power had been abused, the ICC would be required to 
·
calcu

late the costs of providing the service, and set the regu

lated rates at that percentage above variable costs neces

sary to assure a given rate of return. 

Our most significant objection to Option B is that, 

li k e  the Commission's market d ominance presumption, it 

would require the ICC to do an antitrust-type market analy

sis each and every time a shipper protests a rate. This 

requirement would saddle the ICC with a staggering admini

strative burden, and would also give the ICC much more 

discretion t han is necessary. Furthermore, we believe 

that it is unrealistic to expect a shipper to p roduce 

evidence that it has no potential alternative transportation 

services available. A shipper would have every incentive 

not to look for such alternative services, since the absence 

of alternatives would mean that a ceiling would be placed 

on its rate. 
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Option C 

Under Option C, the "m�chan ical" test, the government 

would conduct a census of transportation every three years. 

This census would show the marke t share, by commodity, 

of e ach m od-e (rail, water, motor, and air) on movements 

between each pair of states. If the total railroad industry 

had less than a 70 percent market share of any commodity 

moving between the origin and a destination states, effec

tive competition would be conclusively presumed. If the 

rail share were above 70 percent, the railroad could show 

that it nevertheless has effective competition, by relying 

on t he same factors the C o mmission would consider under 

Option B. A standard similar to that in Option B for 

determining the reasonableness of a regulated rate is also 

included in Option C. 

Option C attempts to deal with the objections we 

have to both the Commission's market dominance test, and 

also Option B, by identifying certain movements which can 

be conclusively presumed t o  have effective competition, 

�ithout permitting the ICC to decide the question. Our 

objection to Option C, however, is that a census of trans

portation might arbitrarily group commodities t ogether, 

even though the transport ation .conditions surrounding 

those commodities might be different. To take an extreme 

example, assume that under the census it were found that 75% 
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of all energy shipments between two states moved by rail, 

b ut a much sma ller percent age of oil shipments moved by 

rail. Oil shiprr:snts would be presumed captive even though 

t he re w a s  effective competition for movements of that 

commodity. 

DOJ Proposal 

In light of the objections we have to the market 

dominance test, as well as to D OT's three options, we 

have devised a different test. This test would, like Option 

B, establish a presumption of effective competition, which 

the protesting shipper or shippers would have the burden to 

rebut. This presumption could only be rebutted by showing, 

as shippers are permitted to do un der the Com mission's 

market dominance presumption, that the proponent railroad 

carries more than 70% of the traffic in the given commodity 

between this same origin and destination. But if such a 

s h owing w ere not made, under our test the Commission 

would have no power to conduct a further market analysis. 

The absence of market dominance would be presumed. Since the 

shippers at a given origin would have such information at 

hand, they would presumably not proceed with rate protests 

unless the requisite market share could be shown. This 

procedure would have the advantage of Option C, since under 

it the ICC would be effectively precluded from exercising 

any discretion unless the 70 percent threshhold were met, 

but would not permit a presumption of market dominance based 

on highly arbitrary data. 
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If i t  is shown that a railroad h as over 70 percent 

of the traffic, under our test it would be presumed,. but 

n ot conc lusiv e ly so, that effectiv e co mpetition is not 

pr es ent .  T his is n ow the c ase und er the Co mmission's 70 

percent presumption. The railroad would be permitted to 

rebut this presumption by showing presence of the types of 

potential competition s pe cified in Option B, but· a lso 

c ould show the presence of geographic or source competi-

t ion. While the ICC would thus be conducting an antitrust-

type analysis in some cases, the numb er of such cases would 

be sharply curtailed. 

As previously exp lained, the ICC has fqund that 55 

percent of al l rail mo vements would not meet its 70 percent 

pr es umption. There fore, use of a c onclusiv e 70 percent 

presumption would remove maximum rate regulation on that 

percentage of movements immediately. And if, as discussed 

later, a ntitrust im munity for rate bureau agreements were 

removed, f ul ly 70.percent of all traffic would fail to meet 

the 70 percent presumption, ana therefore would be conclu-

siv e ly d eregulated under our proposal. This figure comports 

wi th our c onc lusion that at the most 30 p�rcent of all rail 

traffic remains captive today. �/ 

�/ Al ong with rate regulation, i t  should be n oted that 
the ICC a lso regulates the price for use of a railroad's 
cars, either by another railroad on interline movements, 
or by a ship per. Since the pric e ch arged is refle cted 
in the t otal rate, we would re tain suc h  r e gu lation only 

in those cases .where the movesent is rail captive. 
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We b el i ev e  that our pr oposal woul d lead to removal 

of su bstant ial amounts of maximum rate regul ation , and 

woul d c reate much l ess of an administrativ e  burden than 

either Options B or C. At the same time, unlike Option A, 

it would insure continued regulation where such regulation 

is needed to protect shippers. The success of this proposal 

is, however, dependent on other significant changes being 

made in the regulatory scheme . Apart from the rate bureau 

provision, the anti-discrimination provisions of the Act can 

and h av e  b e en used to s cuttle provisions fo r removing 

maximum rate regulation . In oreier to avoid this hazard in 

our proposals, we turn now to a discussion of these provisions. 

I II. DISCRIMINATION STATUTES 

Se c t i o n s  2, 3(1) a n d  4 o f  th e I CC A c t  g e n erall y 

proh ibit railroads from e ngaging in various forms of 

price disc rimination among shippers. �I Since we agree 

with D OT's recommendation that section 4 b e  repealed, 

we will confine our discussion to the remaining provisions. 

*I Section 2 prohibits undue discrimination among competing 
ship p ers w ho are shipping from the sam e  origin to the 
same destination. Section 3(1) prohibits railroads from 
granting an undue or unreasonable preference or advantage to 
competing sn1ppers shipping from different origins, or to 
any locality, port, gateway, or region. Section 4 generally 
prohibits railroads . from charging more for a shorter than 
for a longer haul over the same line in the same direction. 
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Sections 2 and 3(1) give the ICC broad discretion to 

in terfere in the ratemaking proce s s ,  an d als o give the 

Commission the power, as DOT acknowledges in its paper, to 

effectively nullify any removal of its power to regulate the 

maximum level of rates. Furthermore, the vagueness of the 

discrimination statutes encourages widespread litigation by 

shippers, m uch of which is frivolous but at the same. time 

expensive for railroads, the ICC, and society as a whole. 

Final ly, the rigidity of these statutes discourages rail

roads from e ffectively competing with motor carriers and 

barges. In this way, the provisions have in recent years 

contributed to the. declining profitability of the industry 

as a whole. For all these reasons, we recommend repeal of 

the discrimination provisions. 

The Commission's broad discretion in enforcing sections 

2 and 3(1) flows from the inherent vagueness of the concepts 

it is required to consider. Once it is shown that a rail

road (or g roup of connecting r ai lr oads) which alone serves 

two shippers is charging those shippers different rates, the 

railroad can justify the dif ference in rates in one of two 

ways. Fir s t, the railroad could s how that it o f fered a 

l ow e r  rate to one shipper for the p ur pose of "meeting 

competition" from carriers of oth.er modes. 
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not of fer a comp arable reduction to other shippers. Second, 

i f  the railroad could shm.,; that its costs in serving one 

shipper were lower, a proportionally lO\ver rate would be 

justified. Since these concepts are inherently imprecise, 

the Commi ssion's rulings on these questions ate of necessity 

somewhat arbitrary. This arbitrariness encourages shippers 

t o  file la rge numbers of friv olous disc rimination ca ses 

e ach year, thus leading to added expense for the railroads 

and also the Federal Government. �/ 

Ap a rt from the li ti gation exp ens e to railroads and 

the Commi ssion ca used by the di scrimination provi sions , 

thes e statutes have other costs as well. Since the involved 

principles are inherently v asue, and since litigation is so 

c o s tl y ,  shippers c an use the threat o f  a d i scrimination 

allegation as leverage in their negotiations with railroads, 

e ven if such allegations would be frivolous. Shippers thus 

a re ab le t o  di scourage railroa d s  from low ering rates to 

c o mp e t in g s h i p p e r s e v en w h en the r a i 1 r o ad co u 1 d do so 

without violating the Act. 

*/ DOT's Option C would abolish the current ICC Act 
disc rimination statutes, and instead make railroads sub
j e ct to the Robinson-Patman Ac t. Since the Robinson
Patman Act permits these same two justifications for price 
differentials, our comment s on the adverse ef feet of the 
current statutes are equally applicable to Option C. 
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Furthermore, and most importantly, the discrimination 

statutes have stifled railroad initiative in ratemaking --

and have thereby contributed to the decline of railroad 

fortunes vis�a-vis motor carriers and barges -- since these 

statutes discourage carriers from attracting new traffic by 

selectively lowering rates. Thus, if a railroad has substan-

tial competition from trucks or barges on one route, but not 

others, it might in a competitive system choose to lower 

rates on the one route alone. In so doing, it would hope-

fully attract new traffic, which would more than compensate 

it for the reduction in rates on existing traffic over that 

route. By seizing the in itiative and lowering its rate 

before the competing trucks or barges do, the railroad would 

be able, at least in the short-run, to attract traffic which 

might otherwise move via other modes, or in the long-run to 

preserve traffic which might shift to other modes. It is 

through this dynamic process that a competitive system 

produces the most efficient allocation of resources, at the 

lowest possible cost. In such a competitive system, true 

economic d i scr imina tion cannot occur. Any differences in 

rates c harged competing shippers a re attributable to 

differences in either costs or competitive circumstances. :1 

*/ I t  should be noted that, even in those cases where 
rates would continue to be subject to maximum rate regula
tio n, any differences in rates would be attributable to 
differences in costs, since the ICC would regulate such 
rates based on the cost of providing the service. 
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With the discrimination provisions in force, however, 

ra i lroa ds are inh ibited from taking the initiative in 

this way. If a railroad wanted to lower its rate on the 

one route, it migh t also have to lower its rate on the 

other routes, for which it had no competition, thus pro-

ducfng a needless decline in revenue. Even if it were not 

required to do so, the threat of a discrimination proceeding-

might force it to do so. It is only a fter its truck or 

barge competition on the first route, 

unregulated and thereby not subject to 

p rovisions, has lowered its rate that 

most of which is 

any discrimination 

the railroad is 

permi tted to respond by lowering its rate on that route 

alone. In such cases, the railroad can meet, but not beat 

the rate of its competitors. But by that time it is the 

trucks and barges, not the rail roads, who have seized the 

initiative and stand to gain the competitive advantage. The 

rail roads are instead scrambling · to prevent loss of their 

traffic to those other modes, rather than pricing services 

so as t o  a ttract new traffic. As a result, it has been 

estimated that between 60 and 75 percent of all railroad 

rate changes are dictated by truck competition. 
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DOT attempts to deal with the stifling effect of 

Sections .2 and 3(1) by providing that if a railroad faces 

different competitive circumstances in serving different 

shippers, it can charge them different rates. A railroad 

would therefore apparently not have to wait until a truck or 

barge lowered its rate on a route before it could selective-

ly lower its rate on that route. In addition, DOT would, as 

Sections 2 and 3(1) do now, permit different rates based on 

different costs of providing service. �/ In this way, the 

DOT proposal is intended t o  produce the same results as 

would be expected absent any discrimination statute, 

but with the added expense and distortions caused by the 

regulatory oversight mechanism. 

While DOT is correct in stating that, in the absence 

of discrimination statutes, railroads would be ftee to di�-

criminate based on "personal whim", there is little incen-

tive for rational railroad managers to make non-economically 

motivated pricing decisions, and we have seen no evidence 

of such actions. The few cases in which real discrimination 

�/ Under Option A, enforcement of this new standard would 
remain with the ICC for five years, and then would be 
enforced in the Federal courts by the Department of Justice, 
the Federal Trade Commission, or private par ties. Under 
Option B, enforcement of the new provision would remain 
with the ICC indefinitely. 
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migh t arise hardly provide adequate justification for the 

elaborate bureaucracy Iieedeci to enforce any d iscrimination 

provision. Since these statutes, even as revised by DOT, 

p r od u c e 1 i t t 1 e t an g i b 1 e bene f it , and s inc e the ex i s ten c e 

of inherentl y v ag ue disc rimination stat utes threatens 

the quccess of any proposal to remove maxiinum rate regula-

tion, we recommend that these statutes be repealed. 

IV. RATE BUREAUS 

The Supreme Court has held that collective ratemaking 

agreeme nts am ong railroads consti tute price-fixing in 

violation of the Sh erman Ac t. Georgia v .  ��nnsyl v��i�-

I n  the w ake of that 

deci sion, Congress, over President Tr uman's veto, enacted 

S e ction Sa of the ICC Act (now codi fie d  a s  49 U.S .C . 

§ 10706), empowering the ICC to grant antitrust immunity for 

the collective activities of al l common carriers. We 

believe that as railroads are given increased freedom to 

price their· services without being subject to ICC regula-

tion, the antitrust law s  m ust pl ay a n  imp or t ant role 

i� insuring that rates are not raised a bove a competitive 
• .  

level. Therefore, we recommend that Section Sb b e  repealed. 
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As soci ations of railroads formed for the pur pose 

of regulating rates have existed since the late 19th century, �/ 

and railroads and shippers have long thought rate bureaus 

essential. The railroads rely upon the bureaus to secure 

some of the benefits of cartel pricing -- to exch ange 

informa tio n, r educe price comp etition , and to maintain 

rate s tructur e  stability and uniformity. Th e shippers 

rely upon the bureaus to maintain rate relationships among 

shippers, and to provide rate stability. 

These justifications have been seriously called into 

question, and the 4R Act imposed various restrictions on the 

a ctivities of railroa d rate bureaus. Fo r example, rate 

bureaus a re now pr oh ibited from v oting. or agreeing on 

:._; In 1889, for example, many of the railroads operating 
west of the Mississippi Rive r forme d an organization 
kn own as the Trans-Missouri Freight Association. One 
of its fun ctions was to establish and rna intain reasonable 
rates among member carriers. Rates were established by a 
committee and any member railroad violating the established 
schedule was subject to a penalty. While a member rail
r oa d could. withd raw from t he asso ci ation on giving 30 

d ays notice, -it was bound to the fixed rates as long as it 
maint ained membership. A somewhat similar a rrangement 
was entered into by nearly all of the Eastern railroads. 
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any s in g le -line rate 

carrier between the 

(a rat e for 

origin and 

a moveme nt by a single 

destination). Voting 

and agreement by railroads on joint-line rates -- involving 

two or m ore connecting carriers - - is limited to those 

carriers which can "practicably participate" in the move

ment under· consideration. v�hile these reforms were a 

s m a ll s tep in the ri ght dire ction, the y  have had little 

i mp act on t he anticompetitive e ffect of r ate bureau ac

tivities. For e x ample, the ICC s till perm its competing 

c arriers to engage in certain discussions concerning 

single-line rates, even though such carriers cannot formally 

vote or agree on these rates. 

v�e believe that only by removing the ICC's discretion 

to grant antitrust im munity for any price-fixing activity 

can Congress hop e to achieve the benefits of competitive 

p ricing for rail services. The underlying principle of a 

competitive system is that consumer welfare is maximized 

when individ ual firms comp�te without collusion� If indivi

dual firms are permitted to establish price-fixing agree

me nts, prices necessarily rise above the competitive level 
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and society as a whole suffers a dec:dvieight loss, (i.e., a 

misallocation of resources with no countervailing societal 

benefit). For this reason, the Sher::-,c.n l>.ct forbids price-

f ixing a m o ng competitors i n  any fo rm .  As r ailroads are 

gi ve n increased freedom to price their ser vices without 

regulatory r estriction, application of the antitrust laws is 

necessary to help insure the effectiv e functioning of the 

competitive system. 

DOT's Option A would essentially continue the current 

sch em e ,  t he one significant change being that antitrust 

immunity for ge neral rat e increases or broad tariff changes 

would be removed. �I Option A is based on two signifi-

cant assumptions, neither of which has merit. First, it is 

assumed that absent antitrust immunity railroads would not 

be permitted to agree on joint rates. This assumption is 

e rr o ne ou s. Any group of r ailroads for mi ng an interline 

r oute can formulate a joint rate b etwe en any two points 

without violating the antitrust laws. Since two connecting 

carriers d o  not compete on their joint movements, nothing in 

*I Option A would also require all railroad rate bureau 
ffie·etings to be open to the public. This requirement has 
already been imposed by the ICC administratively. 
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the antitrust laws prohibits them from agreeing on the joint 

rate for that particular movement. While those two carriers 

may compete on other routes between the two points for which 

the joint rate is made, no antitrust immunity is needed so 

long as those two carriers limit their discu ssion and 

agreement to that particular joint rate. 

The second significant assumption underlying Option 

A is that rate bureaus e nable railroads t o  make rates 

qui ck l y  and effectively, assuring railroads the ability 

to respond promptly to changes in market demand.· We believe 

the opposite is the case. 

Rather than promoting effective r esponses to other 

modes, the cumbersome procedures followed by rate bureaus 

may be part of the reason why railroads often lag behind 

other modes in making rate adjustments. As has been shown, 

some trucks and most barges in ·competition with rail roads 

are unregulated, and therefore not permitted to set their 

rates collectively .  These competitors are thus able to 
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a lter their rates quickly and e f fe ctively in response to 

ch anging market conditions. But rate bureaus, which are the 

accepte d method of setting rates in the railroad industry, 

do not op erate so e fficiently. If a carrier w ishes to 

initiate a new rate, it normally ma kes a proposal to the 

bureau's traffic committee, which determines for itself if 

the ra te w oul d be reaso nable, non-dis criminatory; and 

othe rw ise com ply wi th the Act, a n d  then not i f ies other 

carriers and a f f e cted ship pers. Publi c hearings are 

then held, a fter which all carriers participating in any 

interline routing be tween the two points vote on the pro

posal . By the time this process, which often takes as long 

as a m o nth, r uns i ts course and the rate is filed w ith 

the ICC, the benefits to be gained from the lower rate 

may well have been captured by the unregulated carriers. 

Absent rate bureaus, any single line carrier or group 

of carriers forming an interline routing between two points 

coul d s im p ly establish a new rate for that routing, and 

direct that the new rate be filed with the ICC. By foster

ing the adde d laye r of railroad r ate bureau r egulation, 

Op tion A does not promote effective adjustments to changes 

in mar k e t  condi tions, but instead can be exp ected to 

help continue the inflexible pric ing practices which are so 

characteristic of the rail industry. 
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For similar reasons, we object to DOT's Option B. 

Under this option, authority to grant immunity would be 

trans ferred from the I C C to the Department of Justice. 

DOJ c ould grant immunity only where railroads could not 

set a particular type of joint rate without violating the 

antitrust laws, and only where DOJ determines that the 

importance of such joint rates outweighs any anticompetitive 

e ffect. Apart from the regulatory burden this proposal 

would impose on the industry as well as the Department, we 

can e n vision no circumstances under which such immunity 

would be granted. 

DOT's Option C would remove antitrust immunity al

together, but would require DOJ to issue advisory guide

lines specifying those circumstances in which joint rates 

can or can not be made w ithout raising antitrust issues. 

Such a requirement is ·unnecessary since the Department's 

business review procedures even now provide the means by 

which private parties can obtain a statement of the govern

ment's e n forcement inte ntions with respect to proposed 

transactions. 

In conclusion, substantial amounts of competition exist 

within the rail industry itself. Only by insuring inde

pendent pricing by all carriers will the competitive system 
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produce an efficient, non-discriminatory rate structure at 

the lowest possible cost to society. For these reasons, we 

urge that antitrust immunity for collective ratemaking by 

railroads be repealed outright. 

V. MINIMUH RATE REGULATION 

DOT proposes that the ICC's current power to regulate 

the min imum level of rates be repealed, and that a new 

standard be substituted. Under this standard, carriers 

would be permitted to reduce each rate by a certain per

centage each year without restriction. For larger reduc

tions, the Commission would be empowered to reject the rate 

if it found the rate to have been set at an unreasonably low 

level for the purpose of destroying a competitor. While 

this proposal would place new restrictions on the ability 

of the ICC to unnecessarily interfere in the ratemaking 

process, it would still grant the Commission a large measure 

of administrative discretion. Since we believe that 

no minimum rate regulation is needed, given the structure 

of transportation industries toda y ,  we recommend out

right repeal of this authority. 

As previously noted, the ICC was originally granted 

power to regulate rates b ecause of predatory ratemaking 

tactics used ·by railroads in the late 19th and early 20th 
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cent uries. On routes where more than one r ailroad pro-

v ide d serv i ce, it was alle ge d that individual carriers 

engaged in "cu t-throat" comp etition in order to driv e 

t h eir competition from the market. Once a ccomplished, 

the surviving railroad would then be free to raise its rates 

to monopolistic levels. In order to prevent such predatory 

tactics, the ICC was empowered to find that a proposed· rate 

is below a just and reasonable minimum, and to declare what 

that minimum rate should be. 

As intermodal competition became more e f fectiv e, 

the ICC began using its minimum rate power to hold many rail 

rates at an artificially high level, and thereby protect 

motor ana water carriers from railroad competition. This 

pract ic e, known as "umbrella ratemaking," contribu ted 

significantly to the decline of the rail industry. While 

railroads could carry certain traf fic, especially traffic 

movi ng over long distances, f or lower costs th an either 

trucks or barges, the ICC's umbrella ratemaking practices 

prevented them from passing those cost savings on to the 

shippers in the form of lower rates. 

Th e 4R Act attempted to erase umbrella r atemaking 

b y  establishing specific standards to be used by the ICC 

i n  jud ging whether rates are unreasonably low . These 
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standards are based on the cost 

of carrying the 

of other modes. 

traffic, not on 

to the proponent railroad 

rates charged by carriers 

Under the 4R Act no rate can be found 

unreasonab ly low if that rate contributes or would con

t r i b u t e to t. he go i n g con c e r n v a 1 u e · o f the p r o pone n t c a r r i

e rs. A rate which exceeds the spe cific cost incurred 

by the carrier in providing the service is presumed t o  

so contribute. 

While the 4R Act may have instituted a reasonable 

standar d  for minimum rate regulation, we believe that 

minimum rate regulation is not necessary at all in the 

rail industry. As a general rule, the 4R Act rate floor 

is the same floor which would exist in a competitive 

market no rational carrier would transport a shipment 

for a rate that did not cover the specific cost incurred. 

The only exception to this general rule would be in those 

cases in which carriers engag ed in below cost predatory 

pricing tactics in order to gain monopoly power. Since such 

tactics are highly unlikely in today' s economic climate, 

we see no reason to continue the ICC's wasteful regulation 

of minimum rates. Should the unlikely actually occur, 

the Sherman Act would serve as an adequate basis to termi

nate the conduct and prevent its recurrence. 
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Predatory tactics can only be suc cess ful in those 

mar kets in which high barriers to entry exist. In such 

markets, a firm might be willing to sell its product at 

below cost prices on a short term basis in order to drive 

its competitors from the market. Having done so, it would 

be free to raise prices to a monopoly level because of the 

absence of competition. However, this danger is not present 

in those markets where high barriers to entry do not exist. 

In those markets, a firm wh ich su cceeded in driving its 

competitors out of business, and then attempted to raise its 

rate above a competitive level, would invite renewed compe

tition. As has been shown, railroads today face significant 

competition from motor carriers and barges, much of whose 

traffic is unreg ulated. Since there are no significant 

barriers to entering either of those industries, railroads 

would have little to gain from using predatory pricing to 

drive s uch intermodal competition from the market. 

Even in those markets where a railroad's ·competition 

is from other railroads, and not other modes, predatory 

pricing tactics are unlikely. Apart from the fact that 

such below cost pricing would be unlikely to drive rail

roads. out of the market in the short term, and would thus 

be quite expensive; the surviving railroad would be subject 

to ICC ma ximum rate regulation since it would then have 
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no effective competition for its traffic. Regulation 

would presumably prevent the railroad from capturing the 

monopoly profits which are the raison d�etre of any preda

tor y  pricing scheme. Furthermore, even if a railroad 

left the market because of its competitor's predatory 

tactics, it could easily reenter once rates were raised. 

We believe that, given these facts the ICC should not have 

the opportunity to use its minim um rate power to examine a 

carrier's costs and motives each time one of its rates is 

protested as being too low. Since that regulation imposes 

costs o n  society without producing any coun tervailing 

benefits, we recommend that it be repealed. 

VI. COMMON CARRIER OBLIGATION 

The com mon · carrier obligation requires railroads 

subject to ICC regulation to provide and furnish transporta-

tion upon reasonable request. This obligation prevents 

carri�rs from skirting the. regulatory system by refusing to 

provide service. For example, assume that the ICC sets a 

rate which a carrier concludes is too low for it to make a 

profit. Absent the common carrier obligation, the carrier 

could refuse to provide service. If no one else serves the 

in v o 1 v e d s h i p p e r , t h a t s h i p p e r w o u 1 d h a.v e no s e r v i c e , 

perhaps until it agreed not to protest the railroad's 

submission of a higher rate. 
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DOT would continue to enforce the common carrier obliga-

tion on all traffic, while attempting t o  introduce some 

flexib ility t o  the obligati on. While we agree that the 

obligation is needed in t hose cases where no effective 

competition to a railroad exists, s uch as the example 

above, that obligation serves no purpose where ef-fective 

competition does exist. In the latter case, the ICC would 

not regulate the rate under any of the proposals, so there 

is no danger of a shipper being at the mercy of a carrier 

wish ing t o  avoid a regulated rate. If a carrier, for 

whatever reason, dec ides not to provide service, competing 

carriers w ould step in to fill the v oid. Therefore, we 

recommend that the common carrier obligation only be re-

tained in those cases where, pursuant to the test outlined 

in Section II, it is found that effective competition does 

not exist for the movement. �/ 

'!_/ In order to avoid reimposition of a common law common 
carrier obligation, we recommend that the statute specifi
cally state that there will be no common carrier obligation 
unless effective competition is not found to exist. 
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VII. ABANDONMENT$ 

The abandonment problem represents yet another example 

of the way in which the Interstate Commerce Act has stifled 

managerial discretion and thereby prevented railroads from 

adapting to changing economic ci rcumstances. The basic 

railroad plant was put in place between 1900 and 1920, well 

before motor carriers and barges began competing effectively 

with railroads, and well before the large scale shift of 

industrie s  out of New Eng land and the Northeast to the 

South. As a result of these shifts in demand, large parts 

of the existing railroad plant have become unprofitable and 

obsolete. 

In a n  unregulated environment, railroads in these 

circumstances would have been free to cut back unnecessary 

services and retain services for which sufficient demand 

existed, thereby preserving their overall profitability. 

Howe ve r, under the Interstate Commerce Act, railroads 

are prohibited from abandoning lines without first obtaining 

the approval of the Interstate Commrce Commission. To do 

so, the applicant railroad must convince the Commission that 

the proposed abandonment would further the "public conven

ience and necessity." In determining whether to permit 

a bandonment of a ·pa r ticular line, the Act requires the 

Commission to measure and b�lance not only the interests 

of the railroad in reducing its costs, but also the interest 

of shippers and communities served by that line. 
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As a result of these requirements, abandonments are 

authorized only after long and costly ICC proceedings, often 

taking up to 15 mo nths to lit igate. Due to the expense 

involved in processing such applications, as well as the 

uncertainty of result, railroads often propose only the most 

noncontroversial abandonments, which means that railroads 

continue to provide unprofitable services to shippers and 

communities who are not paying the full cost of their 

transportation services. Because of these factors, various 

experts have estimated that the abandonment restrictions 

impose a cost of two to four billion dollars annually on the 

railroad industry. �/ 

DOT proposes three options for dealing with the aban-

donment problem. Under DOT's Option A, there would (irst be 

a transition period during which carriers could give 240 day 

notice of inte nt to aband on. During this period, if a 

ship p er, city, state or anyone else makes a n  offer of 

subsidy that would cover the full costs of operating and 

maintaining the line, including an adequate rate of return, 

that offer must be accepted. Determination of whether an 

offer meets this test, if a dispute arises, would be made 

�/ It should also be noted that these factors impose costs 
on the taxpayer as well, since the Federal Government 
provides s u bsidies to railroads to ins ure that certain 
unprofitable service is continued. Lines for which abandon
ment has been authorized, or for whic.h future abandonment 
applica tions ar e contemplated, are eligible for various 
forms of assistance from the Federal Government, as well as 
State and Local Governments and shippers or other affected 
persons. 
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by the ICC or by com mercial arbitrators. After the transi-

tion period, car riers could abandon lines upon 240 days 

notice, except that the carrier must offer to sel l the line 

at net liquidation value to any financially able person who 

offers to us� it to provide rail transportation; 

Un der Op tion B, the c urrent system woul d  remain in 

effect for three years, after which a railroad could give 

notice and then either sel l t he line at net l iquidation 

value, or it coul d be required by the ICC to continue to 

operate the line if a subsidy meeting the test outlined in 

Option A is provided. Option C wou l d  adopt the basic 

structure of either Option A or B, but limit each proposal 

to rail lines that are not generating revenues sufficient to 

cover the ful l cost of providing service. 

We agree with DOT that railroads should be required to 

provide a 240 day Notice of their intent to abandon. 

Ho�ever, we do not agree· with DOT that a rail road 

should be required, as an alternative to abandonment, to 

accept a subsidy which the ICC or an arbitrator determines 

is adequate to cover the railroad's cost, or to sell the 
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line at net liquidation value. While railroads would of 

course be free to accept such offer in a deregulated en

vironment, they should be permitted to use their own mana

gerial discretion to determine whether an offer is adequate. 

In a deregulated environment, railroads would determine 

which lines are unprofitable, and would take steps -- such 

as rate adjustments -- in hopes of making such lines Profit

able. If it were determined that a given line is and will 

c ontinue to be unprofitable in the future, the railroad 

w ould then announce that it plans to aband on that line 

unless adequate offers of assistance are made. State and 

local governments, or shippers, who are interested in 

continuation of service c ould then neg otiate with the 

railroad to determine how much assistance is needed to make 

the operation profitable, or how much the railroad would 

s ell the line for. If the interested parties offered 

enough assistance to make the service profitable for the 

railroad or to pay it for the value of the line, it can be 

as surned that rational rail road managers would accept such 

offers. Therefore, the question of whether or not an offer· 

is adequate should be determined in the negotiations between 

the railroad and interested p arties, not by the ICC or 

arbitration. 
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For these reasons, we recommend that, with the excep-

tion of the 240-day notice requi rement, all abandonment 

restrictions be repealed. 

VIII U NIFICATIONS, MERGERS, AND ACQUISITIONS OF CONTROL 

In unregulated industries, mergers and other acquisi-

tio!'ls are governed by Section 7 of the Clayton Act, which 

prohibits such mergers where, in any line of commerce in any 

section of the country, the effect of the merger may be to 

substantially lessen com peti tion or tend to create a 

monopoly. Under the Interstate Commerce Act, however, the 

ICC i s  empowered to immunize railroad mergers from the 

scope of Section 7 if it finds the merger to be in the 

:.:-'- . 
public interest. While the ICC is required to consider any 

anticompetitive effect of a merger in making this determi-

nation, this factor need not be decisive. Perhaps because 

the ICC has often not given competitive considerations the 

weight they deserve, DOT has proposed three options in this 

area. 
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Option A would make railroad mergers subject to Clayton 

7 • �I As will be shown, we b elieve that none of the 

advantages of railroad mer;ers need be sacrificed through 

use of the Clayton 7 Test. Since use of this test would 

also remove t he ICC's discretion to approve mergers in 

spite of their anticompeti tive effects, we recommend its 

adoption. 

Railroad mergers are essentially undertaken for three 

reasons. First, carriers may well perceive various effi-

ciencies resulting from the merger of their operations. But 

while the ICC has in the past approved clearly anticompeti-

tive mergers on the grounds that such efficiencies would 

result, various studies have shown that these anticipated 

cdst s avings are often not realized, many times because 

�/ As DOT points out, Clayton 7 contains a specific provi
sion encouraging mergers among connecting, non-competing 
common c arriers. That provision states that nothing in 
Section 7 shall prevent a railroad from extending its lines, 
through stock acquisi tibn or otherwise of another common 
carrier, where there is no substantial competition between 
the t w o  common carriers. We have concluded that there 
may be rare cases in which such mergers may have anti
competitive effects without producing any countervailing 
benefits. This results from the fact that these are gener
ally e conomies of de nsity in rail t ransport ation. For 
exam p l e, assume that Railroad 1 can connect with either 
Railroad II or III on a given movement, and that half of its 
traffic is given to each. If, as a result of a I-II merger, 
more of this traffic moves via Railroad II, Railroad III's 
per unit costs may rise, forcing a higher rate on the I-III 
movement. The merged carrier would then be able to raise 
its rate to that level. While these circumstances may or 
may not exist in a given case, we do not believe that a 
court should be precluded from even considering them. 
Therefore, we recommend that Clayton 7 be amended to delete 
this provision. 
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of protective conditions imposed by the ICC. Furthermore, 

it h a s  been found that expected e fficiencies are often 

offset by inefficiencies elsewhere in the merged system. 

The second incentive for mergers is that they enable 

a carrier to reach markets which it currently d oes not 

. 

serve. However, carriers could always reach new markets 

through use of trackage rights agreements. If a carrier 

wished to use another carrier's 1 ine, it could negotiate 

for the right to use its track rather than merging with that 

·c a r r i e r • !_1 

Fin al ly, r ailro ads might merge because, absent a 

merger, one or both of the comp anies could not s urvive. 

Such mergers would be adequately protected, however, by the 

"failing company" defense to Clayton 7. 

�/ It should be noted that since such an agreement increa
ses, rathe.r than decreases competition, carriers would be 
free under the antitrust laws to enter into such agreements, 
with o r  without a gr an·t o f  antitrust immunity from the 
ICC. 
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Un d e r  DOT's Op tion B, DOT i t s e lf w oUld ident ify 

"i mp ortant" rail-b ound markets. The ICC would continue 

to apply t he current test, but would be prohibited from 

approving any merger that would reduce the number of rail 

competitors in such markets to one. This option is unac

ceptable because it would impose a rigid standard which may 

n o t  oe appropriate in ma ny cases. For exa mple, in some 

markets intermodal competition ma y well make more than one 

c ompetitor unnecessary. While this option would permit DOT 

t o  make s u c h  a market analysis, we b eliev e t hat courts, 

applying accepted antitrust pr inc ipl es applicable to the 

r e s t of o u r e con om y , a r e m o s t qua 1 i f i e d to m ake s u c h 

determinations. 

Option C would apply the new airline merger test, under 

which a merger found to violate the Clayton 7 test could not 

be approved by the ICC unless it found that the anticompeti

tive effects of the merger are outweighed by the probable 

effect of the transaction in meeting conveniences and needs 

of t he p ub li c  w h ich are not satisfiable by a reasonably 

available alternative having less anticompetitive effects. 

We have been unable to conceive of any situations in which a 

merger would meet such signif icant transportation needs and 

conveniences without also coming under the "failing company" 

defe nse to Clayton 7. As we read this language mere effi

ciencies,even if they could be proven, would be insufficient. 

For these rea sons, we rec ommend application of the 

Clayton 7 test to mergers inv olving railroads. 




