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However, the plan woefully fails to meet several of the
objectives laid out in the Administration's proposal.
These objectives were to:

--insure the soundness of the Social Security Trust Fund,
—-maintain the existing replacement rate so that current
workers would receive roughly the same percentage of their
income in benefits as existing beneficiaries now receive
(approximately 45%),

--avoid increasing tax rates on employees beyond those already
scheduled in existing law (our proposal would have moved the
increase scheduled for 2011 in part to 1990 and in part to
1985).

The Finance Committee draft proposal has the following bad
features which run counter to certain of these objectives:

a) it would remove the ceiling on wages subject to the
employer tax, effective January 1978, rather than in the
three stage procedure we had suggested, in 1979, 1980 and
1981, thereby causing an immediate inflationary shock to
the economy;

b) it proposes an increase in the contribution rate of
.25% in 1981, rather than in 1985 and 1990 as we had proposed;

c) the Finance Committee has dropped the counter-cyclical
revenue proposal and has no other provision which will permit
the reduction of the trust fund reserve requirements, which
under our plan, because of the counter-cyclical proposal,
could have been reduced to the neighborhood of 30%;

d) it calls for a declining replacement rate (percentages
of past wages paid as benefits) starting in some 10 or 15
years, thereby indicating to current workers that their
taxes will go up and their benefits will be reduced by the
time they are ready to retire -- an absolutely impossible
political posture for the Administration to accept.

Although Congressman Ullman's proposals are not as well formed

at this stage they appear to be no closer to the Administration's
-- and in some respects further away. Thus, for example, he

is rumored to be opposed to decoupling at this time, while

Long generally supports decoupling, he opposes the counter-
cyclical proposal, and appears to be more willing than Senator
Long to solve the Social Security problem by raising tax rates

on employees.
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As a result of these developments, I have done the following:

1) Met with Robert Ball, the former Social Security
Commissioner and your adviser during the campaign, who was
also helpful in developing the Administration's proposal
for Social Security financing. He is meeting with Senator
Long, with whom he has a long-time close relationship, to
try to see if some compromise is possible.

2) Met today with representatives of HEW, Labor, Commerce,
Treasury, OMB and CEA and with Frank Moore's staff, to
discuss both the procedural and substantive alternatives
confronting us.

As a result of today's meeting the following will occur:

1) Secretary Califano will call Senator Long at the
beginning of next week and indicate to him the specific
areas of disagreement we have with his proposal. He will
stress that while we are willing to sit down and talk with
Senator Long that the major criteria which I set out agove
should be substantially met in any proposal. Secretary
Califano will do the same thing with Congressman Ullman.

2) In the meantime, HEW will guietly reformulate our initial
proposal and come up with alternatives that do not rely on
the counter-cyclical general revenues (which it now appears
neither House will accept) but which retains as much of the
other parts of our bill as possible. Thus, we will have a
fall-back position if one is necessary at a later point.

3) As a result of these conversations we will see how serious
Long is about the Senate Finance Committee's current draft

and try to get some idea as to whether he will pass this
before the Energy Bill. If it is clear that he will not
compromise and that he intends to push this before the

Energy legislation hits the floor, we may have to ask Senator
Byrd to hold it off the floor until next year -- although we
would all prefer to pass this Social Security package in a
non-election year. Otherwise, we will have a bitter floor
fight just before the energy vote.

4) I will try to get the AFL-CIO, which strongly favors the
Administration's plan, to put some public and private heat on
Senator Long to move away from his position.

I will keep you advised of developments as they occur.
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Mr. President -

Per your request, Dale
Bumpers' and Ted Kennedy's
letter requesting your
support for their legisla-
tion to amend bidding
practices in National Forest
timber sales.

(Also attached are individual
draft acknowledgements.)

Kathy Bpker
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- Issues recommended for later study. This category
includes issues which merit attention but which are
not ready for detailed study because their scope is
not fully developed, because resources are not
currently available, or because it is not yet deter-
mined whether the Reorganization Project or another
agency is best equipped to handle them.

Together these projects create a comprehensive although
not final agenda. 1In the course of our work on approved
projects, we expect to identify additional issues.
Congressional actions, Presidential initiatives and the
public involvement processes will also serve to identify
topics for further inquiry.

Each of the issues on which the Project staff would 1like

to begin work now has been discussed with relevant agency
officials, and they have agreed that the proposed studies
are appropriate.

Action Desired

We request that you approve these five additional issues
for work to begin now (issue summaries attached).

- Economic Analysis and Policy Machinery (Exhibit 2)
- Food and Nutrition Policy (Exhibit 3)

- Federal Legal Representation (Exhibit 4)

- Improvement of Justice System (Exhibit 5)

- Federal Preparedness and Response to
Disaster (Exhibit 6)

We have requested a meeting on reorganization with you and
the Executive Committee to discuss this agenda. If you
concur with the proposed agenda, we can begin appropriate
studies.

Attachments: EXHIBITS ONE-SIX
WELLFORD MEMO
WATSON COMMENT



EXHIBIT ONE






EXHIBIT TWO












EXHIBIT THREE
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- CEQ's study of toxic substances in response to the
President's Environmental Message.

- Bills are under consideration in Congress to estab-
lish a comprehensive crop disaster and insurance
program and to establish a nutrition-oriented Bureau
cf Human Resources Development within NIH.
/
Comment: None of these initiatives would provide the com- /e
prehensive reassessment that is needed.

Prior Initiatives:

- The Senate Select Committee on Nutrition and Human
Needs proposed the formulation of a National Nutrition
Policy and urges changes in the institutional struc-
ture to achieve it. : )

- The Ash Council recommended the merger cf the USDA
agricultural programs into a Department of Economic
Affairs. Faced with opposition from agriculture
interests, the Nixon prcposal retained the core
agriculture programs in USDA.

- Several White House councils and committees were
established in 1974 to handle domestic and inter-
national food. concerns.

Recommended Action:

Conduct a comprehensive study of the institutional struc-
ture of the Federal food policy apparatus to discover what
changes are needed to improve its capability to formulate
and implement a coordinated set of policies aimed at: (1)
assuring an adequate supply of wholesome food at reasonable
cost to all segments of the American public; (2) ensuring
food resources sufficient to meet emergency needs, both at
home and abroad; (3) developing a sound public knowledge of
nutrition; (4) maintaining a system of quality and safety
control that meets the needs of both consumers and producers;
(5) enhancing our understanding of nutrition, food produc-
tion, and food safety through carefully targeted research;
and (6) ensuring effective use of food resources in promot-
ing foreign policy objectives. This would involve an exami-
nation of the agencies operating programs that deal with
food production, food marketing, regulation of food pro-
ducts, nutritional and other food-related research and
education, water and soil conservation, commodity trade, and
commodity purchase and distribution.

Elec >static Copy Made
for Preservation Purposes
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- The Administrative Conference has recently completed
an exhaustive inventory of formal administrative law
bodies and their caseloads, but few recommendations
or conclusions were offered.

- Several bills which proposed to grant litigating
authority to other agencies are being held in con-
gressional subcommittee at the request of the Depart-
ment of Justice, pending further study by Justice and
this project.

These 1nitiatives should complement but cannot substitute for
the proposed comprehensive examination.

Prior Initiatives:

- In 1975, the Administrative Conference surveyed Federal
Government units with litigating authority.

- In 1976 a congressional subcommittee studied the civil
litigation functions of nine regulatory bodies. Further
study of litigation responsibility within the Executive
Branch was recommended.

- In 1975 and 1976, litigation and case allocation pro-
cedures within the Department of Justice were reviewed.
The study concluded that there was a serious lack of
coordination and understanding between the U.S.
Attorneys and the legal divisions of the Department.

Recommended Action:

Create a PRP study group drawn from concerned departments and
agencies to:

1.

Survey all Federal units with litigation responsibility,
examining the source and scope of their authority, their
actual operations, and their interrelationships with
other units.

Present the issues to a group of representatives of the
Attorney General, department and agency General Counsels,
and the U.S. Attorneys. This group will be a forum for
review of past disputes among the government legal com-
munity and the development and testing of new approaches
to improved coordination and communication.
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THE WHITE HOUSE
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Mr. President:

Comment from Jack Watson
is attached.

Eizenstat, Schultze, Jordan,
and Costanza have no comment.

Rick
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WELLFORD MEMO ON
Federal Cash Management



PRESIDENT’'S
REORGANIZATION

PROJECT WASHINGTON, D.C. 20503
g 4 W
MEMORANDUM FOR THE PRESIDENT
FROM: Harrison Wellford}{b)
SUBJECT: Federal Cash Management

As Bert Lance pointed out to you in his memorandum of

today on the Reorganization Agenda, my staff has developed
a project to devote substantial effort to improving Federal
cash management processes. This issue is summarized in the
attached paper.

Action Desired

We request that you approve this additional issue. We
hope to discuss this proposal with you in a meeting on
reorganization.

Attachment

EXECUTIVE OFFICE OF THE PRESIDENT « OFFICE OF MANAGEMENT AND BUDGET















LNHWWOD NOSILYM



THE WHITE HOUSE

WASHINGTON

MEMORANDUM TO: THE PRESIDEN %L/

FROM: Jack Watson August 12, 1977

RE: OMB's Proposged Reorganization Agenda

./

Since all of the Cabinet Departments are directly
affected by Bert's proposed reorganization agenda, 1
suggested to Harrison that he do everything possible to
insure that Cabinet Secretaries are personally aware of
OMB's proposed plans and that Cabinet members, or their
designees, be directly involved as the reorganization
proceeds.

I also think it would be a good idea for Bert to meet
with all interested Cabinet members later this month, just
as Mike Blumenthal did earlier this week on tax reform.
Such a meeting would give the Cabinet members a chance
to raise any questions or concerns they may have and to
see how his or her projects fit into the whole plan.

As an example of what I mean, I circulated Harrison's
memorandum on Federal Cash Management to Mike Blumenthal
for his comments and got back the attached memorandum from
Mike. According to Mike, the Treasury Department is near-
ing completion of a comprehensive set of guidelines for
cash management throughout the government. Rather than
initiate a whole new effort on the subject, he recommends
that the reorganization project work closely with the
Treasury Department in reviewing and critiquing the work
already underway.



THE SECRETARY OF THE TREASURY
WASHINGTON 20220

August 9, 1977

MEMORANDUM FOR THE PRESIDENT

Subject: Proposed Reorganization Project Study of Federal
Cash Management

I have just been apprised that the Reorganization
Project in OMB is proposing to "lead an effort to strengthen
cash management throughout the government."

Federal cash management has always been, by law and
custom, one of the central missions of the Treasury Department.
With very few exceptions, we either directly manage federal
cash reserves or control the procedures by which other
agencies do so. This is the main responsibility of the
Treasury's Fiscal Assistant Secretary. He has worked very
hard for a number of years, and with considerable success,
to introduce modern and efficient techniques into federal
cash management and is presently nearing completion of a

out the government.

While I thoroughly support the concept of the
Reorganization studies now getting underway, I do not
believe that interposing this group at this time into
a central Treasury activity, now nearing completion,
would be anything but disruptive and counterproductive.

My recommendation in this regard is that the
Reorganization Project participate closely with Treasury
in offering suggestions and criticisms of our ongoing work.

W. Michael Blumenthal
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Peter Gould has serious problems
with this one ---
If it is going to the President

before he gets back, please call him.
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DATE: 8/4/77
To:x Rick Hutcheson

#roMm: Peter Petkas

As we discussed, Bert's memo is
on top of Harrison's since the
President should read Bert's
first to understand its relation-
ship to Harrison's.

OMB FORM 38
REV AUG 73






























President’s Reorganization Project

AGENDA

August 1, 1977

Exhibit 1

page 1 of 1

Area

Work Underway

Proposed Projects Early Start

Projects for Later Initiation

Economic Development

General Government

Human Resources

Natural Resources

National Security and
International Affairs

Management Improvement

Regulatory Reform

Community and Local Economic
Development

Workplace Safety and Health
(joint with Labor)

Border Management (joint
with ODAP)

Law Enforcement

Small Agency Reduction

Civil Rights

Education

Human Services Programs

ERISA (joint with Labor
and Treasury)

Welfare Organization (joint
with HEW and Labor)

National Health Insurance
Organization (joint with
HEW)

Toxic Substances (joint
with CEQ)

Classification of National
Security Documents
(PRM 29)

Statistical Organization

Intergovernmental Management
Circulars

Administrative Services
Delivery (GSA)

Advisory Committee Reduction

Automated Data Processing

Federal Personnel Management
{(csc)

Federal Regional Operations

Paperwork Reduction

Grant Planning Requirements

Surface Transportation Reform
(joint with DOT)

Economic Impact Analysis
(joint with EPG Task Force)

Consumer Functions (joint
with Special Assistant to
the President for Consumer
Affairs and Domestic Policy
staff)

Economic Analysis and Policy
Machinery
Food and Nutrition Policy

Federal Legal Representation
Improvement of Justice System

Natural Resources and Environ-
ment {(previously submitted)

Federal Preparedness and
Response to Disaster

Federal Cash Management

Reform of Regulatory Proce-
dures (previously submitted)

Food Inspection and Labeling
(incorporated in Food and
Nutrition Policy issue)

Transportation Policy

Financial Institution Regula-
tion (joint with CEA and
Treasury)

Government Corporations

Cultural Programs

Health Resources Development
and Delivery

Biomedical Research

Federal Research Development

Defense Management Structure

National Military Command
Structure

Defense Resource Management

Foreign Policy Management

Peace Corps

Citizen Participation in
Federal Decisionmaking

Insurance Regulation Reform
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Although some efforts have been made to improve the economic
policy machinery at the Executive Office level through the
creation of the EPG, this institution has not worked as well
as was hoped, and additional changes are under way. Beyond
this, however, any Executive Office institution designed to
coordinate departmental economic policymaking and analysis
activities can only be as strong as the departmental policy-
making and analysis units themselves. If the latter suffer
important gaps or overlaps, the former will reflect them.

An effective Executive Office process therefore presupposes
effective and complete departmental machinery. Yet the
current machinery falls short on both of these grounds.

Current Initiatives:

- EOP reorganization will alter the role of the EPG but
keep most of the remaining economic policy machinery
intact.

- Treasury and Commerce are moving to beef up their
respective sectoral analysis units; Treasury with
respect to capital markets and Commerce with respect
to micro—-economic analysis more generally.

- HUD and Commerce are exploring ways to improve their
regional analysis capabilities.

Prior Initiatives:

- National Commission on Supplies and Shortages
recommended in January 1977 that the economic policy
machinery be expanded to focus on sectoral and
regional issues more effectively, and to undertake
longer-term forecasting.

- The Ash Council recommended establishment of the
Council on International Economic Policy.

- The Heineman Commission (1967) and the Murphy
Commission (1975) recommended strengthening the
economic analysis capabilities of several agencies,
including the State Department.

Recommended Action

The President's Reorganization Project should undertake a
major analysis of the basic economic analysis and policy
units of the government to assess their strengths and
weaknesses and determine what changes are needed to elimi-
nate critical gaps, weaknesses in coordinating mechanisms,
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and shortcomings in the mechanisms for monitoring implemen-
tation. This work will involve the participation of
relevant departments and agencies, and will be coordinated
by the Economic Development and National Security/Interna-
tional Affairs Divisions of the President's Reorganization
Project to ensure attention to both the domestic and inter-
national dimensions of economic decisions. The analysis
will focus extensively on examples of how particular kinds
of economic decisions have been made and implemented in the
recent past.

Potential Benefits:

- Improved capacity for economic policymaking, particu-
larly with respect to sectoral, regional, and foreign
policy matters.

- Improved capacity to address trade-offs between energy
and environmental goals.

- Elimination of excessive duplication and more efficient
utilization of the government's economic analysis
resources.

Constraints:

~ Economic policymaking by the agencies reflects a par-
ticular view/constituency that would have to be
represented in any organization scheme.

- Concern that any strengthening of the economic
analysis capabilities of government would lead to
"national planning.”

- Jurisdictional conflict among agencies and congres-
sional committees.

Agencies, Groups, and Individuals Concerned

- Agencies: EPG, CEA, NSC, OMB, STR, AID, CWPS,
Domestic Policy Staff, Federal Reserve Board, USDA,
DOL, Treasury, DOC, State, HEW, Interior, Energy,
DOD, Justice, FTC, EPA, Export-Import Bank, ITC,
OPIC, East-West Trade Board, independent economic
regulatories, CIA, DIA, and ACDA.

- Groups: Industry interest groups, investment
institutions, financial analysts, trade groups,
labor, economic technical consultants, private
economic "think tanks," state and local government
organizations, health care interests.
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Related Issues

- Statistical organization
- Food and nutrition policy

- Financial institution regulation
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President's Reorganization Project
Issue Summary

Food and Nutrition Policy

Issue: How can the structure of Federal activities re-
lated to the production, processing, delivery and
nutritional content of food be improved to achieve
greater coordination, consistency, and efficiency
in Pederal food policy?

Summary of Problems and Opportunities

The end of the era of massive agricultural surpluses and the
new public concern about food safety, quality, and cost have
forced some basic rethinking about American food policy.
However, this rethinking has not yet been reflected in the
institutional structure through which food policy is formu-
lated and implemented. Although the Department of Agricul-
ture continues to provide a focus for the production con-
cerns involved in food policy, the increasingly important
safety, nutritional, and foreign policy concerns are insti-
tutionally dispersed among approximately 22 other agencies.
As a result,. there is no institutional mechanism to formu-
late comprehensive food and nutrition policies that balance
the trade-offs among the competing concerns of producers,
processors, consumers, environmentalists and others. Yet
these competing concerns promise to grow in significance as
a result of the increased use of pesticides, preservatives,
artificial flavorings, and other chemicals in the production
and processing of food; changes in the availability of
energy and land resources; increased reliance on packaged
food supply; environmental concerns and regulations; and
changes in the international situation that affect the world
demand for U. S. farm products. U. S. food policy conse-
quently suffers from a series of gaps and inconsistencies
that are increasingly likely to leave both producers and
consumers worse off. For example:

- Twelve different agencies conduct food and nutri-
tion research at a cost of $700 million, yet there
is little coordination among these entities nor
much effort to tie the research to a coherent set
of goals. Particularly lacking is any focus on
nutrition, since none of the agencies has nutrition
as its primary mission. For example, USDA devotes
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only $13 million of its $360 million food research
budget on nutrition, saving the rest for work on
production technology. FDA, for its part, focuses
on purity issues in its research, while HEW con-
centrates on cures for deficiency diseases. Al-
though GAC has estimated that nutrition-related
diseases cost the nation $30 billion annually,
nutritional and safety concerns are down-

played or ignored in food policy decisions. This
was the case, for example, with the government-
sponsored research that developed a tomato with a
hard enough exterior to survive machine harvesting,
but which sacrificed much of the nutritional content
in the process.

Four different agencies-~USDA, Commerce (NOAA), HEW,
and DOD--inspect food products, all with differing
standards and procedures. Fish, for example, are
far less stringently inspected than meat, and far
less regularly. Similarly, USDA imposes stricter
standards on meat than FDA imposes on imitation red
meat products. Most of these variations have little
logical basis and reflect, rather, historical acci-
dent and dispersed responsibilities.

Intricate grading systems exist for food products.
However, these systems were devised for marketing
purposes, with little thought to their role in con-
veying information to nutrition-conscious consumers.
In fact, the grading system seems designed more to
confuse, than aid, rational consumer choices.

Although USDA has responsibility for most food pro-
duction programs, aquaculture activities are split
among three different Departments--Commerce, Interior,
and Agriculture. Partly as a result, the development
of the fish industry as a major food producer has
been limited.

Agriculture products now account for one-fifth of
all U. S. exports. VYet the mechanisms for setting
agricultural trade and aid policy are extremely
cumbersome, involving 12 different councils, boards,
and agencies: the Council of Economic Advisors,

the Economic Policy Group, the National Security
Council, the Office of the Special Trade Represen-
tative, the Treasury, AID, OMB, State, Commerce,
Defense, USDA, and the CIA.
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- A vast regulatory structure, consisting of at least
14 agencies and 2,000 regulations, governs the food
industry from the growing state through processing
and sale. Regulatory authorities are so dispersed,
however, that conflicts and inconsistencies fre-
qguently result. USDA, FDA, and EPA, for example,
all have different notions about how much water can
be used in meat processing plants to ensure proper
sanitation. 1In some cases, regulatory controls are
used to prevent introduction of more nutritious and
healthful foods. This was true, for example, with
margarine and may be the case again with a new ice
cream formula that lowers the required milk protein
base and substitutes dry whey instead. 1In the absence
of a coherent institutional structure for promoting
nutrition policy, such decisions are frequently made
on the wrong basis.

- Although the Federal Government is heavily involved in
a variety of feeding programs, its food prcduction
programs rarely take nutritional issues into account
explicitly and systematically in deciding which pro-
ducts to support. As a conseguence, surpluses fre-
quently appear in the less nutriticus products, con-
verting the feeding programs into dumping grounds .
in the process.

What makes the institutional diffusion in the food policy area
especially problematic is the fact that significant chal-
lenges loom in this area over the near-term future as a conse-
quence of rising world food demands, continued technological
changes with significant health and nutritional implications,
and new energy and environmental concerns that may force
further changes in food production and consumption practices.
Under the circumstances, there is a pressing need for a re-
view of the institutional structure through which food policy
decisions are made and implemented.

Current Initiatives:

- USDA's creation of an Assistant Secretary for Food
and Consumer Services in an attempt to elevate
the consumer food concerns in the Department. This
division is already looking into possible reforms
in the grading systems. USDA is also reviewing its
own nutritional research activities.
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- CEQ's study of toxic substances in response to the
President's Environmental Message.

- Bills are under consideration in Congress to estab-
lish a comprehensive crop disaster and insurance
program and to establish a nutrition-oriented Bureau
of Human Resources Development within NIH.

Comment: None of these initiatives would provide the com-
prehensive reassessment that is needed.

Prior Initiatives:

- The Senate Select Committee on Nutrition and Human
Needs proposed the formulation of a National Nutrition
Policy and urges changes in the institutional struc-
ture to achieve it.

- The Ash Council recommended the merger cf the USDA
agricultural programs into a Department of Economic
Affairs. Faced with opposition from agriculture
interests, the Nixon proposal retained the core
agriculture programs in USDA.

- Several White House councils and committees were
established in 1974 to handle domestic and inter-
national food concerns.

Recommended Action:

Conduct a comprehensive study of the institutional struc-
ture of the Federal food policy apparatus to discover what
changes are needed to improve its capability to formulate
and implement a coordinated set of policies aimed at: (1)
assuring an adequate supply of wholesome food at reasonable
cost to all segments of the American public; (2) ensuring
food resources sufficient to meet emergency needs, both at
home and abrocad; (3) developing a sound public knowledge of
nutrition; (4) maintaining a system of quality and safety
control that meets the needs of both consumers and producers;
(5) enhancing our understanding ¢f nutrition, food produc-
tion, and food safety through carefully targeted research;
and (6) ensuring effective use of food resources in promot-
ing foreign policy objectives. This would involve an exami-
nation of the agencies operating programs that deal with
food production, food marketing, regulation of food pro-
ducts, nutritional and other food-related research and
education, water and soil conservation, commodity trade, and
commodity purchase and distribution. '
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This project would be conducted by the President's Reor-
ganization Project in close consultation with the affected
agencies.

Potential Benefits:

- More coherent food policy leading to more compre-
hensive attention to the trade-offs between producer
and consumer concerns.

- Better integration of food policy into economic
policy decisionmaking, including foreign economic
policy decisionmaking.

- More consistent and reasonable procedures and
standards with regard to food inspection.

- More timely decisions on agricultural foreign ~
trade matters and resolution of issues at a lower
level than at present.

- Improvements in the food supply through elimina-
tion of regulations that prohibit the introduction
of more nutritious foods and through more carefully
targeted nutrition research.

- The elimination of conflicts between regulatory
agencies and a balancing of consumer and economic
factors before regulations are issued.

Constraints and Potential Liabilities:

- Diffuse structure of congressional committee juris-
dictions making extensive consolidation and stream-
lining difficult.

- Concern on the part of some USDA interest groups
that the Department would no longer serve their
needs adequately.

- Departmental jealousies over program responsibili-
ties and difficulty in reaching agreement on a
consistent set of goals.
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Agencies, Groups, and Individuals Concerned:

- Agencies: USDA, Labor, State, Interior, Commerce,
DOD, HEW, Transportation, Energy, Treasury, Farm
Credit Administration, EPA, Commodity Futures Trad-
ing Commission, International Trade Commission,
National Security Council, Domestic Council, Council
of Economic Advisors, Consumer Product Safety Com-
mission, Office of Special Trade Representative,
and President's Economic Policy Group.

- Groups: State and local governments, organization
with food interests, labor groups, environmental
groups, and food business organizations.

Related Issues:

- Welfare reform organization

- Human services

- Education

- Natural resources and environment

- Food inspection and labeling
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President's Reorganization Project
Issue Summary

Federal Legal Representation
Issue: How can the Federal Government's system of legal
representation for its departments and agencies be

most effectively organized and coordinated?

Summary of Problems and Opportunities

At one time, the Justice Department carried on all litiga-
tion for the government. In recent years, however, depart-
ments and agencies have been increasingly given their own
litigating capability. At present, 21 separate units conduct
at least some of their own litigation. The growing friction
between the Department of Justice and the other units of

the Federal Government over litigation responsibilities 1is

a symptom of several problems.

First, there is often a lack of coordination in legal action.
This inadequacy leads to precedents at odds with government-
wide policy positions and to non-uniform application of the
law. In 1976, for example, the Federal Power Commission took
the position in court that it did not have the power to

grant counsel fees to public interest groups who participate
in FPC administrative proceedings. The FPC position pre-
vailed and the court's opinion suggested that all other
Federal units are now forbidden to provide such fees. Thus,
the entire Executive Branch may be bound by a precedent
possibly inconsistent with an administration policy. The
position might not have been argued at all had broader con-
sultation taken place before trial.

A 1977 Justice Department study revealed there is inconsis-
tency in the area of criminal prosecution. The types of
criminal cases considered high priority areas for
prosecution by some U.S. Attorneys are regarded as low
priority by others. For example, the Justice Department
might set white collar crime as a first priority for prosecu-
tion, but a particular U.S. Attorney might continue to
emphasize large numbers of automobile theft cases. Further,
when the study compared overall litigation goals of the

U.S. Attorney to those of the Department of Justice, serious
differences were revealed. Lack of coordination in this
instance leads to non-uniform application of the criminal
law.
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Second, resources may be misallocated, particularly in the
field. There are some 27 departments, agencies, and regula-
tory commissions which now employ about 10,000 attorneys in
regional offices around the country. Their relationship to
the 94 U.S. Attorney offices has never been adequately
studied to determine whether some consolidation of offices
is not preferable.

Third, poor coordination among agency policy-makers some-
times leads to unnecessary litigation. In 1975, for example,
after the Bureau of Alcohol, Tobacco and Firearms rejected a
proposed requirement that alcoholic beverages bear ingre-
dient labels, the Food and Drug Administration decided to
require such labelling. The industry took FDA to court and
won at the trial level. The issue was only resolved for both
agencies when FDA sought to appeal and the Solicitor General,
who became involved at that point, coordinated the formation
of an administration position. In this case, the administra-
tion concurred with the court. Had the resolution of the
policy issue occurred earlier, litigation might have been
avoided altogether.

In 1960, the Federal Trade Commission sought to require a
company to submit reports previously filed with the Bureau
of the Census. The company resisted on the grounds that the
reports were confidential, a position supported by the
Commerce Department. The lower Federal courts upheld the
FTC position. On appeal, the Solicitor General was in the
awkward position of simultaneously arguing both positions

to the Supreme Court.

The reorganization study proposed in this paper should lead
to a better organized and coordinated system of Federal
legal representation which, in turn, should improve the
ability of the Federal Government to carry out its policies
and administer its laws. The study can provide a neutral
forum for representatives of the concerned agencies and
departments to devise new principles and procedures for
organizing and coordinating legal representation.

Current Initiatives:

- The Department of Justice is studying units outside
the Department with independent litigation authority.
Justice's concern about continued erosion of its role
as lead litigator for the Federal Government was the
motivating factor in commissioning the study.
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- The Administrative Conference has recently completed
an exhaustive inventory of formal administrative law
bodies and their caseloads, but few recommendations
or conclusions were offered.

- Several bills which proposed to grant litigating
authority to other agencies are being held in con-
gressional subcommittee at the request of the Depart-
ment of Justice, pending further study by Justice and
this project.

These initiatives should complement but cannot substitute for
the proposed comprehensive examination.

Prior Initiatives:

- In 1975, the Administrative Conference surveyed Federal
Government units with litigating authority.

- In 1976 a congressional subcommittee studied the civil
litigation functions of nine regulatory bodies. Further
study of litigation responsibility within the Executive
Branch was recommended.

- In 1975 and 1976, litigation and case allocation pro-
cedures within the Department of Justice were reviewed.
The study concluded that there was a serious lack of
coordination and understanding between the U.S.
Attorneys and the legal divisions of the Department.

Recommended Action:

Create a PRP study group drawn from concerned departments and
agencies to:

1.

Survey all Federal units with litigation responsibility,
examining the source and scope of their authority, their
actual operations, and their interrelationships with
other units.

Present the issues to a group of representatives of the
Attorney General, department and agency General Counsels,
and the U.S. Attorneys. This group will be a forum for
review of past disputes among the government legal com-
munity and the development and testing of new approaches
to improved coordination and communication.
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3. Develop and recommend more effective organization and
coordination mechanisms.

Such recommendations might include:

- Allocating responsibility for litigation involving

Potential Benefits:

technical matters to departments and agencies but
retaining responsibility for overall supervision in
the Justice Department.

A reorganization plan to transfer to one central unit
responsibility for representation related tc Government-
wide matters (such as Freedom of Information Act, Sunshine
Act, Privacy Act).

Less confusion as to Federal legal representation.
More efficient allocation of litigation resources.
More consistent enforcement of laws and regulations.

More effective administrative rule making.

Constraints and Potential Liabilities:

Raising the issue of coordination of legal representa-
tion may further antagonize parties already at odds
over litigating authority by forcing a reexamination
of compromises presently in force.

The basic conflict between Department of Justice's
goals of coordination of all Federal legal represen-
tation and the agencies' goal of responsiveness and
expertise will have to be addressed.

Congress may object to any reversal of the trend
toward locating more legal responsibilities in the
agencies themselves.

Agencies, Groups, and Individuals Concerned:

- The Departments and Agencies of the Federal Government

(including the U.S. Attorney's and independent regulatory
commissions).
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President's Reorganization Project
Issue Summary
Federal Preparedness and Response to Disasters
Issue: What should be Federal policy and organization for
planning, mitigation, response and recovery from
the effects of natural, accidental and wartime civil

disasters?

Summary of Problems and Opportunities

The Federal Government is being drawn increasingly into the
role of protecting the population from the effects of large-
scale civil disasters. In spite of a growing Federal involve-
ment and dollar commitment, criticism of Federal performance
is widespread. State governmental officials, critics

among interest groups, the GAO, Congress and the press charge
that there is insufficient coordination among the three prin-
cipal disaster-related agencies, weak management, multiple
contact points and excessive paperwork for those seeking
assistance, and inconsistent policy guidelines. Following

a year-long review by the Congressional Joint Committee on
Defense Production, SenatoY¥ Charles Percy's comment was typ-
ical: "Emergency preparedness and disaster assistance is per-
haps the single worst organized functional area in the entire
Federal Government."

While these criticisms are organizational in nature, & more
fundamental source of the criticisms may well be confusion
regarding the appropriate role of the Federal Government in
a range of activities related to both natural and wartime
disasters. These activities include:

- Pre-Disaster Planning and Preparedness. The Disaster
Asslstance Act of 1974 authorized grants to States
for the development of disaster preparedness pro-
grams, and the civil defense program now supports
consolidated State emergency preparedness agencies
that plan for a variety of natural and accidential
disasters rather than solely for nuclear attack.

- Disaster Mitigation. Flood plain insurance and
earthquake hazard reduction programs are recent man-
ifestations of the concept that farsighted land-use
plans and building standards can avoid the later
necessity of emergency assistance.
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- Disaster Relief. Immediate post-disaster relief
responsibilities have grown from emergency work
and debris removal to individual financial assist-
ance and restoration of communities to pre-disaster
condition. Each major recent disaster (hurricanes
Camille and Agnes, the San Fernando and Alaska
earthquakes) has led to congressional expansion of
Federal disaster-relief responsibilities.

- Long-term Recovery. So many Federal agencies are
involved in long-term recovery grant, loan, and assist-
ance programs that a comprehensive budget is not
available. Hundreds of millions of Federal dollars,
however, have gone to disaster sites like Wilkes-
Barre, Rapid City, and Anchorage.

The range of potential catastrophes that result in demands

on Federal resources is expanding beyond floods and nuclear
attack to include riots, earthquakes, peacetime nuclear and
chemical explosions, sabotage, blizzards, drought and even
extended cold weather. The consequences of inadequate policy
and/or organization may be increasingly damaging.

Current Initiatives:

Senators Proxmire and Percy, and 20 House members of both
parties have introduced legislation to consolidate the Defense
Civil Preparedness Agency (DOD), the Federal Preparedness
Agency (GSA), and the Federal Disaster Assistance Administra-
tion (HUD), into a single independent agency which would have
pass-through budget control over emergency capabilities of
other agencies. Hearings in both government operations com-
mittees are anticipated in September.

Prior Initiatives:

Disaster planning and preparedness has been a perennial
organizational problem. The latest reorganization took place
in 1973, when the Office of Emergency Preparedness in the

ECP was disbanded and its functions distributed.

Recommended Action:

We propose a two-phase study of disaster programs directed
by the President's Reorganization Project. The first phase
will concentrate on: (1) identifying whether problems are
properly those of policy, organization, or program effec-
tiveness; (2) differentiating Federal responsibilities for
natural, accidental, and wartime nuclear emergencies, and
(3) clarifying Federal and State roles in disaster planning,
mitigation, relief, and long-term recovery.
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Following Presidential decisicn on phase one recommenda-
tions, a phase two might be undertaken to address imple-
mentation, structural alternatives, and management issues
such as quality of supervision, grant consolidation, and
regional operations.

Staff participation in the project will include each of
the three major affected agencies, OMB program analysts,
and the NSC. Particularly in phase one, White House staff
will be consulted frequently. The GAO, Congress, and the
States will also be closely involved in a consultative
capacity.

Potential Advantages:

1. Some current duplication can be eliminated. The
Proxmire proposal estimates (and mandates) a $15
million annual saving from consolidation. (President
Carter, as Governor of Georgia, was one of the first
two governors to adopt a Comprehensive Emergency
Disaster and Operation Plan.)

2. Priority reorganization attention will be well
received by:

- Congress, where a cooperative attitude exists on
the issue and where no coherent blocs will insist
on status gquo;

- the States, where there is a unified interest and
organization in place supportive of reorganization
and willing to cooperate (at least partially in
the expectation of more Federal support); and

-~ the public, to the extent that it perceives the
benefits of a reinforced or better managed program.

3. This project could help integrate related initiatives
(dam safety, earthquake hazard reduction, drought
assistance, stockpile policy, an environmental dis-
aster liability fund, civil defense policy) currently
going on throughout the executive branch.

Constraints and Potential Liabilities:

1. Ungualified acceptance of new natural disaster pre-
paredness responsibilities may lead to a future major
budget threat. The States expect larger and less
restrictive grants to follow reorganization.








